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DEPARTMENT  OF  COMMERCE 
National  Telecommunications  and 
Information  Administration 

[15  CFR  Part  2301] 

(Docket  No.  78-1] 

Public  Telecommunications  Facilities 
Program;  Report  and  Order 

AGENCY:  National  Telecommunications 
and  Information  Administration. 
Commerce. 

action:  Final  rule  {Report  and  Order). 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S.  Department 
of  Commerce,  is  publishing  a  Report  and 
Order  adopting  final  rules  and 
establishing  funding  priorities  for  grants 
under  the  Public  Telecommunications 
Financing  Act  of  1978  (Pub.  L  95-567,  92 
Stat.  2405).  The  Act  authorizes  the 
issuance  of  planning  and  construction 
grants  for  public  telecommunications 
facilities.  This  action  is  required 
because  the  Act  broadened  the  scope  of 
the  former  Educational  Broadcasting 
Facilities  Program  and  transferred  the 
program  from  the  Department  of  Health, 
Education,  and  Welfare  to  the 
Department  of  Commerce. 

EFFECTIVE  DATE:  The  rules  shall  be 
effective  May  29, 1979. 

FOR  FURTHER  INFORMATION  CONTACr. 
Kenneth  Salomon,  Assistant  Chief 
Counsel,  National  Telecommunications 
and  Information  Administration,  Room 
703, 1800  G  Street,  NW„  Washington, 
D.C.  20504,  202-395-5616. 

In  the  matter  of  public 
telecommunications  facilities  program. 

Approved:  May  22, 1979. 

By  the  Administrator: 

1.  The  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce  (NTIA),  has 
before  it  for  consideration  an  issues 
paper  and  the  Advance  Notice  and 
Notice  of  Proposed  Rulemaking  '  in  this 
proceeding  and  responsive  comments. 

2.  The  Notice  set  forth  our  tentative 
conclusions  on  the  various  issues  posed 
by  the  recent  enactment  of  the  Public 
Telecommunications  Financing  Act  of 
1978,  Pub.  L  No.  95-567,  92  Stat.  2405 
(Act).  The  issues  addressed  included 
eligibility  of  applicants;  priorities  among 
applicants;  processing  and  evaluation 
standards;  and  administration  of  the 
program.  Also  printed  with  the  Notice 
were  draft  regulations.  Approximately 
40  parties  Tiled  comments  ‘  in  response 


*44  FR  897,  published  in  )anuary  3. 1979;  and  44 
FR  13262.  published  March  9. 1979.  respectively. 

’Parties  filing  comments  are  listed  in  Appendix 
A. 


to  the  Notice  and  these  proved  most 
valuable  in  our  analysis  of  the  issues 
and  the  design  of  the  final  regulations, 
which  are  printed  below.  On  April  26, 
1979,  NTIA  announced  June  4. 1979,  as 
the  closing  date  for  Tiling  applications 
for  the  current  fiscal  year.  44  FR  24616. 
Application  forms  were  mailed  to  the 
approximately  2500-3000  names  on  the 
PTTP  mailing  list  during  the  week  of 
April  30, 1979.  Obviously,  we  would 
have  preferred  to  have  adopted  and 
published  the  final  regulations  long 
before  the  applications  were  mailed,  but 
that  was  not  possible  in  this  first  year  of 
the  program.  To  insure  that  applicants 
have  access  to  the  regulations,  however, 
we  will  mail  copies  of  this  Report  and 
Order  to  all  who  received  an  application 
form. 

The  following  is  a  discussion  of  the 
four  major  categories  of  issues  listed 
above  and  in  paragraph  4  of  the  Notice. 

A.  Eligibility  of  Applicants 

3.  Under  Section  392(a)  ®of  the  Act, 
five  categories  of  entities  may  apply  for 
PTFP  grants.  Entities  in  two  of  these 
categories,  public  broadcasting  stations 
and  State  and  local  governmental 
entities,  are  readily  identifiable. 
Determining  whether  an  applicant  is  a 
noncommercial  telecommunications 
entity,  a  system  of  public 
telecommunications  entities  ^  or  a 
nonprofit  association  organized 


*  “Each  applicant  shall  also  provide  assurances 
satisfactory  to  the  Secretary  that — 

(1 )  the  applicant  is  (A)  a  public  broadcast  station: 
(B)  a  noncommercial  telecommunications  entity;  (C) 
a  system  of  public  telecommunications  entities;  (D) 
a  nonprofit  foundation,  corporation,  institution,  or 
association  organized  primarily  for  educational  or 
cultural  purposes;  or  (E)  a  State  or  local  government 
(or  any  agency  thereof),  or  a  political  or  special 
purpose  subdivision  of  a  State:  *  *  *  Pub.  L  95-567, 
92  Stat.  2405  $  103  (1978). 

*  Relevant  definitions  are  contained  in  §  397  of 
the  Act;  "The  term  ‘noncommercial 
telecommunications  entity'  means  any  enterprise 
which — 

(A)  is  owned  and  operated  by  a  State,  a  political 
or  special  purpose  subdivision  of  a  State,  a  public 
agency,  or  a  nonprofit  private  foundation, 
corporation,  or  association;  and 

(B)  has  been  organized  primarily  for  the  purpose 
of  disseminating  audio  or  video  noncommercial 
educational  and  cultural  programs  to  the  public  by 
means  of  other  than  a  primary  television  or  radio 
broadcast  station,  including,  but  not  limited  to, 
coaxial  cable,  optical  fiber,  broadcast  translators, 
cassettes,  discs,  microwave,  or  laser  transmission 
through  the  atmosphere.” 

"The  term  'system  of  public  telecommunications 
entities'  means  any  combination  of  public 
telecommunications  entities  acting  cooperatively  to 
produce,  acquire,  or  distribute  programs,  or  to 
undertake  related  activities." 

"The  term  ‘public  telecommunications  entity' 
means  any  enterprise  which — 

(A)  is  a  public  broadcast  station  or  a 
noncommercial  telecommunications  entity;  and 

(B)  disseminates  public  telecommunications 

services  to  the  public.”  Pub.  L  95-567, 92  StaL  2404 
$  401  (1978).  . 


primarily  for  educational  or  cultural 
purposes, ‘however,  involves  some 
inquiry  into  the  nature  and  purpose  of 
the  applicant.  In  paragraph  9  of  the 
Notice  we  proposed  that  “[a]s  an  initial 
measure  of  eligibility,  we  would  require 
that  non-governmental  applicants  hold  a 
current  Section  501(c)(3)  exemption  from 
the  Internal  Revenue  Service,”  and  that 
we  would  also  require  such  applicants 
to  submit  their  organic  charters  in  order 
to  "establish  that  they  are  organized 
primarily  for  educational  or  cultural 
purposes  and  will  produce  and 
distribute  only"  noncommercial 
educational  and  cultural  radio  and 
television  programming  and  related 
noncommercial  materials.  We  also 
proposed  "possession  of  the  means  of 
electronic  distribution  of  public 
telecommunications  services”  as  a 
threshold  requirement  for  applicants  in 
all  five  categories,  thereby  eliminating 
all  entities  engaged  exclusively  in 
program  production.  Notice.  44  FR  at 
13263. 

4.  Section  501(c)(3)  Exemptions.  Use 
of  the  Section  501(c)(3)  exemption  as  a 
test  of  eligibility  was  supported  in  many 
comments.  The  Ana  G.  Mendez 
Educational  Foundation  (Mendez 
Foundation)  pointed  out  that  the 
Internal  Revenue  Code  does  not  apply  in 
Puerto  Rico  and  asked  that  a  tax 
exemption  granted  by  the 
Commonwealth  of  Puerto  Rico  be 
considered  equivalent  to  an  IRS 
exemption.  Latinos  in  Communications 
stated  that  “fundamental  organizational 
changes  would  be  needed  in  order  for 
some  Latino  educational  and  cultural 
groups  to  qualify  for  funding.”  though 
they  did  not  indicate  why  this  would  be 
so.  They  urged  that  such  groups  be 
considered  eligible  if  they  are  nonprofit 
and  tax  exempt  under  the  laws  of  the 
State  of  New  York.  The  parties  ® 
represented  by  Dow,  Lohnes  and 
Albertson  (DLA)  urged  incorporation 
into  the  definition  of  "nonprofit” 

(§  2301.3(a)(7)  of  the  draft  Rules)  all  of 
the  provisions  of  Section  501(c)(3)  and 
particularly  the  requirement  that  the 
organization  be  devoted  "exclusively” 
to  educational,  cultural,  or  similar 
purposes. 


*  Supra,  note  3. 

•University  of  Houston  (KUHT);  West  Central 
Illinois  Educational  Teleconununications 
Corporation;  The  University  of  Wisconsin  System: 
Chicago  Metropolitan  Higher  Education  Council 
(WCME-TV):  Sunflower  ETV  Corporation  (KPTS): 
Northeastern  Ohio  ETV  Corporation  (WNEO); 
Milwaukee  Area  Board  of  Vocational  Technical 
and  Adult  Education  (WMVT);  St  Louis  Regional 
Educational  &  Public  Television  Commission 
(KETC):  University  Regional  Broadcasting.  Ina 
(WPTD/WTPO):  University  of  Michigan:  South 
Central  Educational  Broadcasting  Council  (WITF); 
and  Spring  Hill  College  (WHIL). 
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5.  We  intended  the  Section  501(c)(3) 
requirement  as  an  administrative  tool 
for  use  in  reviewing  applications  for 
acceptance  for  filing,  not  as  an  addition 
to  the  eligibility  criteria  contained  in  the 
Act.  Reexamination  of  Section  501(c)(3)  ^ 
and  its  attendant  regulations,  26  CER 
1.501(c)(3)-(l)  has  shown  us  that  the  tax 
exemption  fails  to  coincide  with  the 
eligibility  criteria  of  the  Act  at  three 
points:  first.  Section  501(c)(3)  applies 
only  to  entities  organized  and  operated 
“exclusively"  for  certain  purposes,* 
while  the  Act  refers  to  entities  organized 
for  certain  "primary”  purposes,* 
implicitly  allowing  incidental  or 
secondary  purposes  which  might  not  be 
allowed  under  Section  501(c)(3).  Second, 
the  Act  refers  to  educational  and 
"cultural”  purposes,  whereas  the  term 
"cultural”  does  not  appear  in  Section 
501(c)(3).  Third,  Section  501(c)(3)  is  a  list 
of  the  types  of  nonprofit  organizations 
which  Congress  had  determined  should 
be  tax-exempt.  The  Act  requires 
applicants  to  be  nonprofit  in  nature  but, 
although  it  defines  "nonprofit”  in 
language  modeled  after  Section 
501(c)(3),  it  does  not  state  that 
applicants  must  be  exempt  from  Federal 
income  taxation.  Wliile  we  still  believe 
that  most  eligible  applicants  will  also  be 
eligible  for  the  Section  501(c)(3) 
exemption  and  that  the  determinations 
made  by  the  IRS  in  granting  the 
exemption  will  be  useful  to  us,  we  must 
'  concede  the  possibility  that  summary 
rejection  of  applicants  solely  because 
they  lack  a  Section  501(c)(3)  exemption 
could  result  in  imwarranted 
disqualification  of  otherwise  eligible 
entities.  ** 

6.  Accordingly,  we  have  decided  to 
change  the  policy  contained  in 


’26  U.S.C.  S01(c)(3)  lists  certain  organizations 
which  are  exempt  ^m  taxation  as  provided  in  . 
i  501(a): 

“(3)  Corporations,  and  any  community  chest, 
fund,  or  foundation,  organized  and  operated 
exclusively  for  religious,  charitable,  scientific, 
testing  for  public  safety,  literary,  or  educational 
purposes,  or  for  the  prevention  of  cruelty  to  children 
or  animals,  no  part  of  the  net  earings  of  which 
inures  to  the  bmefit  of  any  private  shareholder  or 
individual,  no  substantial  part  of  the  activities  of 
which  is  carrying  on  propaganda,  or  otherwise 
attempting,  to  influence  legislation,  and  which  does 
not  participate  in,  or  intervene  in  (including  the 
publishing  or  distributing  of  statements),  any 
political  campaign  on  behalf  of  any  candidate  for 
public  office.” 

Other  tax  exempt  groups  are  named  in 
§  B01(c)(l)(^  (4-17).  (d)  and  (e). 

•Id. 

*  Section  392(a)(1)(D),  supra,  note  3. 

'*For  this  reason,  our  definition  of  “nonprofit” 
(taken  directly  from  Section  397(7)  of  the  Act)  does 
not  mention  or  incorporate  IRC  S^tion  S01(c)(3).  In 
deciding  to  consider  applicants  who  do  not  possess 
Section  501(c)(3)  exemptions,  we  are  also  rejecting 
DXA.’s  suggestion  that  we  use  a  more  strin^nt 
definition  of  “nonprofit”  than  that  provided  by 
Section  397(7). 


paragraph  9  of  the  Notice  as  follows: 
Applicants  who  are  eligible  for  a  Section 
501(c)(3)  exemption  bom  tiie  IRS  or  for 
an  equivalent  exemption  from  the 
Commonwealth  of  ^erto  Rico  must 
submit  that  exemption.  Applicants  who 
are  ineligible  for  a  Section  501(cK3) 
exemption  but  who  can  demonstrate 
nonprofit  status  by  showing  an 
applicable  State  tax  exemption  will  be 
considered  on  a  case-by-case  basis. 

They  must  submit  (a)  evidence  of  their 
State  tax-exempt  status;  (b)  citation  to, 
and  a  copy  oi  the  State  statutory 
provisions  governing  that  exemptimi; 
and  (c)  a  brief  statement  explaining  why 
they  lack  a  Section  501(c)(3)  exemption. 
As  we  gain  experience  with  this 
program,  we  hope  to  be  able  to  compile 
and  publish  a  list  of  State  exemptions 
which  we  will  have  foimd  acceptable  as 
assurances  of  nonprofit  status.  Any 
applicant  who  has  no  tax  exemption 
based  on  nonprofit  status  but  which 
believes  itself  eligible  for  this  program 
may  seek  to  show  its  eligibility  in  any 
way  it  deems  sufficient.  Applicants  who 
are  ineligible  for  a  Section  501(c)(3) 
exemption  are  urged  to  obtain 
preliminary  eligifaility  determinations 
throu^  tile  opinion  letter  process 
described  in  para^ph  39,  below.  See 
S  2301.4(c)  of  the  RuIm. 

7.  Possession  of  Means  of  Electronic 
Distribution.  Our  statement  in 
paragraph  13  of  the  Notice  that 
"possession  of  the  means  of  electronic 
distribution  of  public 
telecommunications  services”  is  a 
"central  requirement  of  eligibility” 
elicited  a  range  of  comments.  Public 
Service  Satellite  Consortium  (PSSC) 
suggested  that  the  rules  "use  clearer 
language”  to  identify  ineligible 
production  facilities.  The  corporation  for 
Public  Broadcasting  (CTO)  concurred  in 
the  exclusion  of  production  centers  but 
felt  that  it  should  not  be  necessary  for 
an  applicant  to  own  or  control  means  of 
electronic  distribution  as  long  as  that 
applicant  has  a  contractual  or  other 
arrangement  to  use  a  means  of 
electronic  distribution  on  a  regular 
basis.  Cable  access  centers  and  radio 
reading  services  operating  on  leased  or 
donated  subcarrier  fi'equencies  were 
repeatedly  mentioned  as  entities  which 
should  be  eligible,  and  the  Mendez 
Foundation  asked  that  we  make  clear 
that  a  production  center  that  regularly 
buys  commercial  time  for  its  programs 
may  be  funded. 

8.  Several  other  parties  who  took  the 
position  that  the  requirement  should  be 
access  to  means  of  electronic 
distribution  defined  "access”  in  ways 
which  would  exend  eligibility  well 
beyond  the  limits  suggested  by  CPB.  For 


example,  both  National  Federation  of 
Community  Broadcasters  (NFCB)  and 
National  Public  Radio  (NTO)  argued  that 
systems  of  public  telecommunications 
entities  which  produce  programs  for 
distribution  to  their  members  should  be 
eligible  for  grants  for  their  production 
facilities.  NFCB  also  thought  that 
independent  producers  having 
production  contracts  from  public 
telecoimmmications  entities  or 
“established  records  in  disseminating 
their  programs  via  public 
telecommunications  entities”  should  be 
eligible,  and  argued  that  we  had  created 
a  false  distinction  between  those 
independent  producers  which  are  able 
to  deliver  programs  to  public 
telecommunications  entities  by 
electronic  means  and  those  which  must 
distribute  their  tapes  or  films  by 
nonelectronic  means. 

9.  Latinos  in  commimications  strongly 
opposed  exclusion  of  production 
centers.  They  contended  that,  at  least  in 
New  York  City,  which  has  two 
noncommercial  television  stations,  the 
telecommumcations  needs  of  the 
Hispanic  communities  would  be  best 
served  by  funding  ranote  or  mobile 
production  units  to  be  used  by  Latinos 
to  produce  programs  which  would  then 
be  aired  over  existing  public  broadcast 
outlets. 

10.  Both  opponents  and  critics  of  our 
proposal  pointed  out  that  Section  397(7) 
of  the  Act  defines  a  "noncommercial 
telecommunications  entity”  as  an 
enterprise  organized  to  disseminate 
programs  to  the  public  by  means 
“including  *  *  *  cassettes,  (and)  discs 

*  *  *”  and  asked  how  we  could 
reconcile  that  definition  with  our 
electronic  distribution  requirement. 

11.  In  proposing  to  deny  eligibility  to 
facilities  devoted  exclusively  to  program 
production ,  we  were  attempting  to 
solve  two  different  problems.  First,  it 
seemed  we  would  forestall  applications 
fi*om  eligible  entities  seeking  fonds  for 
ineligible  projects.  The  argmnents  put 
forth  by  Latinos  in  Communications 
demonstrate  that  this  rationale  alone 
will  not  support  categorical 
disqualification  of  production  centers, 
since  production  centers  devoted  to 
producing  programs  for  a  target  group 
within  an  area  may  be  a  means  of 
expanding  services  to  unserved 
audiences.  (See  Priority  II,  Appendix  B, 
below). 

12.  Our  second  aim  was  to  avoid 
funding  entities  which  would  not  be  able 
to  give  credible  assurances  that  the 
grants  would  ever  result  in  provision  of 
public  telecommunications  services  to 
the  public.  We  continue  to  see  this  as  a 
necessary  and  prudent  consideration  in 


30900  Federal  Register  /  Vol.  44.  No.  104  /  Tuesday.  May  29.  1979  /  Rules  and  Regulations 


light  of  the  legislative  history  of  the  Act 
documenting  the  difficulties  experienced 
Sy  independent  producers  in  obtaining 
noncommercial  distribution  of  their 
programs.”  However,  we  do  agree  with 
the  parties  who  found  the  requirement 
of  possession  of  electronic  means  of 
distribution  too  restrictive  and 
inconsistent  with  the  intent  of  Section 
397(7)  of  the  Act.  Therefore,  we  have 
decided  to  adopt  CPB's  suggestion  that 
applicants  be  required  to  have  a 
contractual  or  other  reliable 
arrangement  for  use  on  a  regular  basis 
of  an  effective  means  of  distributing 
programs  to  the  public.  Because  we  are 
required  by  Section  392(g)  to  maintain  a 
10-year  interest  in  PTFP-^ded 
equipment,  we  will  normally  expect  this 
arrangement  to  be  in  the  form  of  a  10- 
year  lease,  a  contract  that  cannot  be 
unilaterally  cancelled,  or  a  similar  legal 
commitment.  We  will  consider  on  a 
case-by-case  basis  other  arrangements 
in  which  there  appears  to  be  a 
reasonable  expectation  that  the  grantee 
will  be  able  to  use  its  PTFP-funded 
equipment  for  provision  of  public 
telecommunications  services  to  the 
public  during  the  period  of  Federal 
interest  Applicants  contemplating  such 
arrangements  are  urged  to  employ  the 
opinion  letter  process  described  in 
paragraph  39,  below. 

13.  Cable  access  centers.  SCA 
services,  and  entities  with  long-term 
contracts  to  acquire  blocks  of  time  for 
their  programming  on  distribution 
facilities  should  be  able  to  qualify  under 
this  rule.  Production  centers  which 
merely  give  or  sell  programming  to  other 
entities  would  not  be  eligible,  because 
such  production  centers  cannot  control 
the  decision  on  whether  programs  are 
disseminated  to  the  public.” 

14.  By  requiring  access  to  an 
“effective"  means  of  distribution  to  the 
public  we  are  giving  applicants  the 
opportunity  to  demonstrate  that  a  non¬ 
electronic  means  of  distribution  by.  for 
example,  cassette  or  disc,  can  be  cost- 
effective  and  serve  the  purpose  of  this 
program.  We  consider  Ae  following  to 
be  relevant  indicia  of  cost-effectiveness: 
the  number  of  persons  who  would  be 
reached  by  the  proposed  service;  the 
cost  per  person  as  compared  to  alternate 
technologies;  the  reliability  of  the 
system  over  the  useful  life  of  the  PTFP- 

"See,  e.g..  Sen.  Rep.  No.  95-658, 9Sth  Cong.,  2d 
Seas.  IB  (1978)  [Senate  Repoiil;  HJt.  Rep.  No.  95- 
1178, 95th  Congress.  2d  Sees.  33  (1978)  [House 
Report). 

A  different  result  would  apply  where  a  group  of 
PTFP-eligible  entitiet  applied  for  a  joint  production 
facility  since  each  of  the  constituent  members 
would  possess  a  means  of  electronic  distribution. 
Such  applications  would  appear  to  present  us  with 
an  efficient  utilisation  of  limited  Ki  rv  fimds. 


funded  equipment;  and  the  relative 
technical  quality  of  the  service  provided. 
See  also  note  12,  supra. 

15.  We  are  not  entirely  satisfied  with 
our  somewhat  complex  resolution  of  this 
issue.  We  have  had  to  create  new  areas 
for  the  exercise  of  discretion  in  the 
processing  of  applications,  and  we  are 
not  altogether  certain  that  there  is  a 
base  of  experience  available  to  apply 
that  discretion  in  a  consistent  and 
orderly  way.  We  are  hopeful,  however, 
that  this  policy  will  open  the  program  to 
some  new,  creative  and  economically 
attractive  approaches  to  serving 
minorities  and  women.  In  any  event,  we 
are  convinced  that  what  we  have 
outlined  is  required  and  intended  by  the 
Act. 

16.  We  must  also  state  in  this  context 
our  belief  that  it  is  not  the  goal  of  the 
program  nor  the  intent  of  the  Act  that 
the  facilities  program  fund  independent 
producers  who  do  not  fuffill  a  PITP 
program  priority.  Such  independent 
producers  must  seek  production  funds 
elsewhere.  We  encourage  producers 
who  wish  to  propose  projects  fundable 
under  Priority  II  to  seek  creatively  to 
develop  with  public  telecommunications 
entities  arrangements  such  as  we  have 
described  in  paragraph  12  above.  This 
would  allow  us  to  make  grants  to  them 
with  some  assurance  that  the  programs 
they  produce  will  reach  the  public. 

17.  Special  Interest  Groups:  Religious 
Organizations.  Early  in  this  proceeding 
we  questioned  whether  churches  and 
other  religious  groups,  labor  unions, 
h-atemal  groups,  and  special  interest 
groups  could  qualify  for  funding. 
[Advance  Notice,  paragraph  14.)  In  the 
Notice  we  proposed  to  accept 
applications  from  subsidiaries  of  such 
groups  if  they  are  organized  primarily 
for  educational  or  cultural  purposes  and 
can  give  the  assurances  required  of  all 
applicants  that  PTFP  funds  and  any 
monies  generated  through  the  use  of 
PTFP-funded  equipment  will  be 
exclusively  used  for  public 
telecommunications  purposes  as 
outlined  in  the  application.  We  also 
proposed  a  definition  of  “educational 
and  cultural  programming”  intended  to 
preclude  use  of  PTFP-funded  facilities  to 
advance  the  views  of  an  applicant  or  its 
parent  organization.  We  said  that  we 
would  also  require  applicants  which  are 
subsidiaries  of  churches  or  other 
religious  groups  to  be  nonsectarian  in 
nature,  and  we  proposed  a  rule 
forbidding  such  applicants  to  use  PTFP- 
funded  equipment  for  religious 
purposes.” 

**  Section  2301.27(d)  of  the  proposed  Rules, 
adopted  as  f  2301.2^c).  Section  2301.27  implements 
Section  392(g)  of  the  Act  whidi  creates  a  10-year 


18.  All  parties  who  copimented  on  this 
issue  shared  our  conviction  that  PTFP- 
funded  equipment  should  not  be 
available  for  use  in  promoting  the 
private  views  of  special  interest  groups. 
Some,  however,  felt  that  the  safeguards 
we  proposed  were  inadequate  to  screen 
out  applicants  likely  to  make  such  use  of 
a  grant.  NPR,  for  example,  thought  that 
“explanatory  documents"  in  addition  to 
an  organization's  organic  charter  would 
be  necessary  to  provide  us  with 
sufficient  insight  into  an  applicant's 
purposes  to  make  an  eligibility 
determination.  The  State  University  of 
New  York  urged  that  we  require 
applicants  to  include  in  their  charters 
specific  prohibitions  against  use  of  their 
facilities  by  their  parent  organizations. 
The  Public  Broadcasting  Service  (PBS), 
expressing  strong  reservations  about 
allowing  subsidiaries  of  religious  or 
special  interest  groups  to  be  considered 
for  grants,  stated  “.  .  .  it  is  imlikely  that 
they  will  not  seek  to  advance  the  special 
viewpoints  of  the  parent  organization 
.  .  .  it  is  unclear  that  any  safeguards 
could  be  fashioned  to  prevent  abuse 
while  keeping  NTIA  out  of  speciBc 
program  review  of  an  applicant's 
proposed  service.”  PBS  suggested  that 
“a  less  dangerous  (if  less  effective) 
alternative”  would  be  to  require  an 
applicant  to  show  that  (a)  its  policies 
are  self-determined;  (b)  it  receives 
Bnancial  support  from  multiple,  diverse 
sources;  and  (c)  it  will  provide  a  broad 
range  of  public  telecommunications 
services.  CPB  was  also  concerned  that, 
in  any  dispute  regarding  the  continued 
eligibility  of  applicants,  NTLA  would 
have  to  evaluate  the  content  of  the 
programming  disseminated  over  PTFP- 

period  of  Federal  interest  during  which  NTIA  may 
require  repayment  of  the  fair  market  value  of  ki  Fk- 
funded  equipment  if  the  grantee  ceases  to  be 
eligible  for  a  grant  or  uses  the  equipment  for  other 
than  public  telecommunications  purposes.  In  the 
Notice,  paragraph  12,  we  concluded  that  the  ruling 
in  Tilton  v.  Richardson.  403  U.S.  672.  reh.  denied  VA 
U.S.  874  (1971)  requires  that  with  respect  to 
sectarian  use  the  period  of  Federal  interest  extend 
over  the  entire  useful  life  of  the  equipment. 

Tilton  involved  an  Establishment  Clause 
challenge  to  the  Higher  Education  Facilities  Act  of 
1963,  which  authorized  Federal  grants  and  loans  to 
colleges  and  universities  for  construction  of 
“academic  facilities.”  Excluded  from  the  definition 
of  that  term  was  "any  facility  used  or  to  be  used  for 
sectarian  instruction,  or  as  a  place  of  religious 
worship  or .  .  .  used  primarily  in  connection  with 
any  part  of  the  program  of  a  school  or  department  of 
divinity.  .  .  .”  Use  for  a  prohibited  purpose  during  a 
20-year  period  of  Federal  interest  was  to  result  in 
Federal  recovery  of  grant  funds.  The  Supreme  Court 
upheld  the  Act  but  struck  down  the  20-year 
limitation  on  the  grounds  that  since  a  subsUntial 
structure  would  not  be  deemed  to  lack  all  value 
after  only  20  years,  sectarian  use  after  20  years 
would  violate  the  Establishment  Qause.  In  response 
to  Tilton,  Congress  amended  the  Act  to  provide  that 
Federally-funded  buildings  could  never  be  used  for 
sectarian  purposes.  20  U.S.C  1132(e)(c). 
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funded  facilities.  CPB  did  not  think  that 
our  proposed  definition  of 
“noncommercial  educational  and 
cultural  television  and  radio  programs” 
would  alleviate  this  problem  and  urged 
that  NTIA  would  be  “on  a  more  solid 
constitutional  footing  if  it  established 
more  objective  criteria  for  determining 
the  permissible  programming  uses  of 
PTFP-funded  facilities." 

19.  Our  basic  conclusion  that  funding 
subsidiaries  of  religious  groups  would 
not  violate  the  Establishment  Clause  of 
the  First  Amendment  as  long  as  the 
facilities  were  not  used  for  sectarian 
purposes  was  not  disputed.  Minnesota 
Public  Radio,  among  others,  asked  for 
clarification  of  the  scope  of  the  rule 
banning  use  of  facilities  for  “any 
religious  purpose”,  questioning  whether 
broadcast  of  Bach’s  Mass  in  B  Minor  or 
of  a  religious  ceremony  celebrating  a 
holiday  would  fall  within  that 
proscription. 

20.  The  Chicago  Metropolitan  Higher 
Education  Council  sought  assurance  that 
the  restriction  would  not  prevent  use  by 
church-related  educational  institutions 
of  instructional  programs  produced  and 
distributed  by  PTTP  grantees.  NPR 
thought  that  proposed  §  2301.27(d)  might 
undidy  restrict  religiously-affiliated 
entities  h'om  presenting  programming 
similar  to  programs  currently  being 
provided  by  public  broadcasters,  and 
.suggested  changing  the  rule  to  read 

“. . .  facilities  purchased  in  whole  or  in 
part  with  program  funds  may  not  be 
used  for  the  benefit  of  any  religious 
organization  nor  for  any  sectarian 
purpose.” 

21.  It  is  obvious  that  we  are  faced  here 
with  striking  a  difficult  and  delicate 
balance  between  competing 
considerations.  We  have  a 
responsibility  to  see  that  this  program  is 
not  turned  to  narrow,  private  purposes 
in  contravention  of  the  letter  and 
intention  of  the  Act,  a  responsibility 
which  assumes  Constitutional 
dimensions  where  use  of  facilities  for 
sectarian  purposes  would  violate  the 
Establishment  Clause  of  the  First 
Amendment.** However,  we,  as  a 
government  body,  must  also,  to  the 
extent  possible,  avoid  becoming  “super¬ 
programmer”  by  inquiring  into  the 
content  of  particular  programs.  One 
approach  would  be  to  simply  refuse  to 
accept  applications  from  types  of 
associations  which  would  be  especially 

“Congress  shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  free 
exercise  thereof.  .  .  .  .”  U.  SL  Constitution, 
Amendment  I.  Cf.,  King’s  Garden  Inc.  v.  FCC,  498  F. 
2d  5160  (D.C.  Cir)  cert,  denied  419  U.S.  996  (1974): 
“(Rjeligious  sects  may  [not]  merge  their  (FCC) 
licensed  franchises  completely  into  their 
ecclesiastical  structures.” 


likely  to  misuse  federally-funded 
facilities.  We  rejected  that  approach  in 
the  Notice,  and  we  continue  to  reject  it. 
Not  only  do  we  not  wish  to  deny 
consideration  to  applicants  who  might 
develop  valuable  public 
telecommunications  services,  **  but  we 
also  believe  that  rejecting  an  applicant 
which  is  willing  and  able  to  give  the 
assurances  required  by  the  Rules  solely 
because  it  is  connected  with  a  religious 
organization  could  create  as  many  due 
process,  equal  protection,  **  and  First 
Amendment  *^  problems  as  it  would 
solve. 

22.  We  will,  as  proposed  in  the  Notice, 
accept  for  filing  applications  from 
otherwise-qualified  entities  which  are 
related  to  religious  groups,  churches,  or 
other  special  interest  groups.  However, 
such  applicants,  must  make  in  their 
applications  clear  showings  that  they 
will  never  use  PTFP-funded  facilities  to 
serve  the  special  interests  or  sectarian 
piirposes  of  their  parent  organizations  or 
of  any  sectarian  group.  The  law  requires 
this  of  us,  and  we  cannot  and  would  not 
shirk  this  responsibility.  Stated 
differently,  the  applicant  must  make  a 
convincing  showing  that  the  risk  that  we 
will  need  to  seek  recovery  of  a  grant  due 
to  improper  use  of  facilities  is  not 
greater  than  the  risk  involved  with  any 
applicant.  In  this  way,  we  expect  not  to 
be  drawn  into  controversies  about  the 
content  of  grantees’  programming. 

23.  The  groups  under  discussion  are 
diverse,  and  we  cannot  describe  in 
absolute  or  universally-applicable  terms 
what  each  will  need  to  show.  We  offer 
the  following  as  guidance  only.  The 
three  criteria  proposed  by  PBS — self- 
determination  of  policies,  diverse 
sources  of  financial  support,  and 
provision  of  a  broad  range  of  public 
telecommunications  services — will 
constitute  a  minimum  but  not 

**11  is  not  inconceivable  that  a  church-related 
group  could  create  a  radio  reading  service  for  the 
print-handicapped,  or  that  a  religious  or  “special 
interest"  group  involved  in  minority  community 
projects  might  be  in  a  position  to  organize  and  raise 
start-up  funds  for  a  subsidiary  devoted  to  serving 
the  telecommunications  needs  of  that  community. 
We  also  do  not  wish  to  bar  from  the  program  all 
facilities  run  by  church-related  universities.  Some 
such  iiutitutions  received  EBFP  grants  after  the 
Educational  Broadcasting  Facilities  and 
Telecommunications  Demonstrations  Act  of  1976 
expanded  eligibility  for  that  program  to  private 
universities,  ^b.  L  94-309, 90  Stat.  603  (1976). 

** King's  Carden,  Inc,  supra  at  57;  Cf.  McDaniel \. 
Paty,  435  U.S.  618, 643  (1978),  overturning  a 
provision  of  the  Tennessee  state  constitution 
barring  clergy  from  election  to  the  state  legislature. 
The  Tennessee  Supreme  Court  had  ruled  that  the 
discriminatory  provision  was  necessary  to 
maintenance  of  the  separation  between  Church  and 
State. 

'^Regarding  the  difficulty  of  determining  what  is 
or  is  not  a  religious  organization,  see  Note,  Toward 
a  Constitutional  Definition  of  Religion.  91  Harv.  L 
Rev.  1056  (1976),  and  sources  cited  therein. 


necessarily  sufficient  showing.  We  will 
be  more  likely  to  fund  applicants  which 
have  community  advisory  boards, 
governing  boards  representative  of  the 
commimity,  or  some  other  means  of 
insuring  broad-based  participation  in 
the  applicant’s  decisionmaking 
processes.  We  will  be  more  dubious  of 
an  entity  which,  though  nominally 
autonomous,  is  guided  by  a  governing 
body  appointed  or  drawn  exclusively 
from  the  parent  organization. 

24.  Applicants  with  religious 
affiliations  will  be  expected  to  show 
that  both  the  applicant  organization  and 
its  proposed  services  will  be 
nonsectarian  in  nature.  By 
“nonsectarian”  we  mean  that  they  do 
not  have  the  function  or  purpose  of 
advancing  or  propagating  a  religious 
belief.  See  Lemon  v.  Kurtzman  403  U.S. 
602  (1971):  and  Tilton  v.  Richardson, 
supra,  opinion  of  Justice  Brennan  in  both 
cases,  403  U.S.  602, 659.  The  presence  of 
policy-making  persons  frt}m  outside  the 
parent  organization  will  be  particularly 
important  for  these  entities. 

25.  Although  we  concentrated  our 
attention  in  ^e  Notice  on  the  potential 
eligibility  problems  of  entities  in  the 
categories  of  “noncommercial 
telecommunication  entity”  and 
“nonprofit .  .  .  association  organized 
primarily  for  educational  or  cultural 
purposes,”  we  note  that  the  problem  of 
sectarian  use  of  funded  facilities  could 
also  arise  with  respect  to  public 
broadcasting  stations.  The  FCC,  under 
rules  and  regulations  in  efrect  on  the 
effective  date  of  the  Act,  has  assigned 
noncommercial  licenses  to  stations 
which  would  probably  be  ineligible  for 
Federal  funding  due  to  the  overall  thrust 
of  their  programming  with  emphasis  on 
presentation  of  sectarian  material.  See, 
e.g..  Moody  Bible  Institute,  66  FCC  2d 
162,  recon.  denied,  66  FCC  2d  629  (1977). 
Mere  possession  of  a  noncommercial 
educational  broadcasting  license, 
therefore,  will  not  guarantee  PTFP 
eligibility  to  religiously-affiliated 
licensees.  Applicants  such  as  the 
licensee  in  the  cited  case  are  cautioned 
that  provision  of  time  to  representatives 
of  other  religions  will  not  mitigate  their 
sectarian  use  of  the  facilities.  The 
difference  between  the  FCC  action  and 
ours  stems  not  from  varying  policy 
judgments  but  from  the  law’s  command 
in  the  differing  situations,  the  licensing 
required  for  all  radio  operations  as 
against  use  of  Federal  funds. 

26.  In  response  to  the  concerns  of 
those  who  feared  we  were  banning  all 
programs  with  religious  themes,  we 
stress  that  we  are  not  doing  so,  and 
have  changed  the  Rule  to  read:  “In 
addition,  facilities  purchased  in  whole 
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or  in  part  with  program  funds  may  never 
be  used  for  purposes,  the  essential 
thrust  of  which  are  sectarian."  By  this 
change,  we  mean  to  signal  that  the  rule 
will  not  affect  presentation  in  an 
educational  or  cultural  context  of  music 
or  art  with  a  religious  theme,  nor  of 
programs  about  religion.  It  will  not 
preclude  distribution  of  instructional 
programming  of  a  secular  nature  to 
church-related  educational  institutions. 

It  thus  does  not  address  or  interfere  with 
oft-encountered  licensee  efforts 
generally  to  serve  the  ascertained  needs 
and  interests  of  their  areas.  We  have 
also  applied  the  rule  to  all  applicants, 
since  Federal  assistance  to  sectarian 
efforts  violates  the  Establishment 
Clause  regardless  of  who  is  involved. 

27.  An  additional  safeguard  inherent 
in  our  application  procedure  is  the 
provision  that  there  shall  be  opportunity 
for  public  comment  on  those 
applications  accepted  for  tiling.  We 
would  hope  that  through  this  process  we 
would  be  made  aware  of  situations 
where  a  cle«u'  possibility  of  abuse  has 
escaped  our  detection. 

28.  We  believe  that  the  measures  we 
have  outlined  above  strike  a 
Constihitionaily-acceptable  balance 
between  the  right  of  the  public  to  expect 
that  public  funds  will  be  applied  only  to 
proper  public  purposes  and  the  right  of 
public  telecommunications  entities  to  be 
free  of  government  intrusion  into 
sensitive  First  Amendment  areas.  We 
also  believe  diat  the  screening 
procedures  we  are  adopting  will  be 
effective  in  preventing  misapplication  of 
grant  funds.  At  the  same  time  we  cannot 
ignore  the  possibility  pointed  out  by 
CPB  that  we  might  have  to  respond  to 
complaints  about  misuse  of  funded 
facilities  for  promotion  of  special 
interests  or  religious  beliefs.  We  do  not 
intend  to  become  a  forum  for  complaints 
about  electronic  media  programs,  and 
our  general  practice  will  be  to  refer  such 
complaints  to  the  teleconununications 
entity  involved.  Only  in  cases  where  we 
receive  complaints  giving  substantial 
indication  of  flagrant  and/or  continuing 
abuse  will  we  request  the  grantee  to 
submit  data  concerning  the 
programming  in  question.  In  such  cases, 
should  it  appear  that  the  complaints 
have  been  iustitied.  we  will  consider  the 
grantee  to  be  in  default  of 
representations  in  the  grant  application 
and  subject  to  administrative  actions 
ranging  from  withholding  further 
payments  under  the  grant  to  taking  the 
default  into  account  when  considering 
subsequent  applications  of  the  recipient, 
to  termination  of  the  grant  under  Section 
392(gJ. 


29.  Eligibility  for  Planning  Grants.  In 
the  Notice,  we  did  not  address 
separately  the  eligibility  requirements 
for  planning  grant  applicants;  the 
proposed  rules  on  eligibility  and 
required  assurances  ($§  2301.15  and 
2301.16]  applied  equally  to  all  applicants 
for  assistance.  This  approach  followed 
Section  392(c)  of  the  Act,  which  stated 
that  planning  applicants  "...  shall 
provide  assurances  satisfactory  to  the 
Secretary  that  the  applicant  meets  the 
eligibility  requirements  of  subsection  (a) 
to  receive  construction  assistance." 
Several  comments,  noting  that  “systems 
of  public  telecommunications  entities” 
are  eligible  to  apply  for  grants,  raised 
the  question  whether  a  system  of 
entities  must  itself  intend  to  construct 
and  control  operation  of  facilities  ”  in 
order  to  qualify  for  a  planning  grant.  The 
same  issue  was  also  raised  with  respect 
to  a  State  planning  agency  which  might 
be  oiganizationally  separate  from  the 
State  agency  which  would  carry  out  any 
facilities  plans  which  were  developed 
under  a  planning  grant. 

30.  It  is  clear  &at  an  applicant  may 
meet  the  detinition  of  a  “system  of 
public  telecommunications  entities: 
yet  not  be  authorized  or  intended  by  its 
constituent  entities  to  construct  and 
operate  facilities.  The  question  is 
whether  Section  392(c).  in  combination 
with  Section  392(a)(2)  ”  must  be  read  to 
limit  planning  grant  eligibility  to  those 
systems  whi^  do  intend  to  become 
owners  and  operators  of  public 
telecommunications  facilities,  and  to 
exclude  systems  whose  members  prefer 
to  establish  individual  control,  of  some 
or  all  of  the  facilities  involved.  Such  a 
reading,  we  believe,  would  not  serve  the 
intent  of  the  Act  It  could  discourage 
coordinated  planning  efforts,  though 
Section  392(a)(5)  of  the  Act  requires 
comprehensive  area-wide  planning  as  a 
prerequisite  to  being  considered  for  a 
construction  grant  Or,  equally 
undesirably,  it  could  encourage  systems 
to  choose  centralized  ownership  of 
facilities  whether  or  not  such  a  scheme 
would  be  cost-effective  or  responsive  to 
community  needs.  Accordingly,  we  will 
consider  Section  392(c)  to  be  satistied 
by  an  otherwise  eligible  system  of 
public  telecommunications  entities  if 
assurances  are  given  that  either  the 
system  or  its  members  are  eligible  to 
receive  construction  assistance.  We  will 
allow  othen^se  eligible  governmental 
planning  agencies  to  give  assurances 
that  agencies  exist  which  are 


"Section  392(a|(2)  requires  applicants  to  give  the 
assurance  that  the  operalioo  of  the  facilities  will  be 
under  the  coatrol  of  the  applicant 
'*Supni  note  C 
^  Supra,  note  IS. 


empowered  to  carry  out  any  plans  that 
may  be  developed  and  eligible  for 
construction  assistance,  and  that  the 
eligible  agencies  will  be  involved  in  the 
proposed  planning  effort.  See  §  2301.6(a) 
of  the  Rules. 

31.  This  interpretation  of  the  Act  does 
not  mean  that  otherwise  ineligible 
organizations  may  apply  for  funds  to 
engage  in  planning  for  the  benefit  of 
eligible  entities.  For  example,  a 
consulting  firm  retained  to  create  a  plan 
for  a  group  of  radio  stations  may  not  act 
as  agent  for  the  stations  and  apply  for  a 
grant.  One  of  the  stations  must  assume 
the  responsibility  of  obtaining  the  grant 
and  contracting  with  the  planner. 

32.  Other  Eligibility  Issues.  Several 
parties  read  proposed  S  2301.4(b]  of  the 
Rules,  requiring  applicants  to  be  eligible 
for  all  necessary  FCC  authorizations,  to 
exclude  applicants  proposing  to  employ 
closed  circuit  television  or  carrier 
current  radio,  which  are  nonlicensed 
electronic  means  of  distribution.  This 
perception  is  incorrrect;  the  question  of 
whether  a  distribution  technology  is 
licensed  by  the  FCC  is  irrelevant  to 
eligibility  for  this  program.  What  is 
necessary  is  that  applicants  who  do 
intend  to  use  regulated  technologies  be 
able  to  obtain  the  necessary 
authorizations.  Closed  circuit  type 
systems  will  be  judged  according  to  the 
same  funding  criteria  applicable  to  other 
applications.  While  it  does  not  seem 
likely  that  a  college  radio  station 
operating  only  on  carrier  current  would 
score  well  under  those  criteria,  there 
may  be  some  applications  of  these 
technologies  which  we  would  fund. 

33.  DLA  found  an  ambiguity  in 
paragraph  9  of  the  Notice  which  it 
believed  created  an  implication  that 
nonprofit  educational  or  cultiu'al 
organizations  must  be  devoted  solely  to 
the  production  and  distribution  of 
noncommercial  programming  in  order  to 
qualify  for  funding.  While  we  are  not 
certain  where  DLA  finds  this 
implication,  we  make  the  following 
clarification:  A  grantee  need  not  be 
devoted  solely  to  public 
telecommunications  in  order  to  be 
eligible  for  this  program.  PTTP-funded 
facilities,  however,  must  be  used  only 
for  public  telecommunications  purposes, 
as  discussed  in  paragraphs  99-104, 
below. 

34.  DLA  suggested  that  we  tie  our 
definition  of  a  “public  broadcast 
station"  or  a  “noncommercial 
educational  broadcast  station"  to  the 
rules  in  effect  at  the  FCC  at  the  time  of 
the  application  rather  than,  as  proposed, 
to  the  rules  in  effect  on  the  date  of 
enactment  of  the  Act  We  share  IMA's 
concern  over  the  possibility,  even 
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probability,  that  the  FCC  will  in  the  near 
futrire  change  its  criteria  for  eligibility 
for  a  noncommercial  license.  See  Notice 
of  Inquiry  in  the  Matter  of  Amendment 
of  the  Commission ’s  Rule  governing 
Noncommercial  Educational  FM  and  TV 
Broadcast  Station  Licenses,  (BC  Docket 
No.  78-164,  FCC  78-382  (1978).  However, 
our  definition  was  taken  directly  from 
Section  397(6)  of  the  Act  and  to  change 
it  as  suggested  would  alter  the 
Congressional  eligibility  requirements, 
an  amendment  which  is  beyond  our 
jurisdiction.  We  will  have  to  revisit  this 
issue  after  the  FCC  completes  its  work 
in  Docket  No.  78-164  to  determine  how 
to  deal  with  any  problems  the 
Commission’s  decision  might  create. 

35.  The  State  of  North  Carolina 
requested  clarification  of  whether  a 
state  agency  which  operates  a  public 
telecommunications  system  using 
technology  other  than  primary 
broadcast  stations  will  be  considered  to 
be  a  “noncommercial 
telecommunications  entity”  or  a  State 
agency  for  eligibility  purposes.  ’This 
confusion  is  understandable  in  light  of 
the  overlap  among  the  Hve  categories  of 
eligible  applicants  listed  in  Section 
392(a)  of  the  Act.  The  first  three 
categories  are  based  on  the  kind  of 
services  applicants  will  provide  while 
the  last  two  ”  are  based  on  the  nature  of 
the  applicant  organization. 

This  overlap  has  no  effect  on  those 
applicants  which  fit  into  more  than  one 
category,  since  neither  acceptance  for 
filing  nor  award  of  a  grant  depends  in 
any  way  upon  the  category  to  which  an 
applicant  is  assigned.” 

36.  Rocky  Mountain  Corporation  for 
Public  Broadcasting  (Rocky  Mountain) 
asked  that  “in  view  of  the  history  of 
problems  encoimtered  by  Indian  groups 
under  the  EBFP,”  we  make  speciBc 
provision  for  the  eligibility  of  Indian 
tribal  entities.  We  see  no  need  to  create 
special  eligibility  rules  for  Indians.  HEW 
records  indicate  that  Indian  groups 
which  were  found  ineligible  for  the  EBFP 
were  disqualiHed  for  the  same  reasons 
that  non-Indian  groups  were  disqualiffed 


”  "Public  broadcast  stations”,  “noncommercial 
telecommunications  entities",  and  “system  of  public 
telecommunication  entities",  see  note  3,  supra. 

**  "Nonprofit  *  *  *  association  organized 
primarily  for  educational  or  cultural  purposes”  and 
state  or  local  governments  or  political  and  special 
purpose  subdivisions  of  states.  See  note  3,  supra. 

**  We  note  without  offering  any  advice  on  the 
subject  that  the  question  whether  a  governmental 
entity  meets  the  statutory  definition  of  a 
"noncommercial  telecommunications  entity”  is  not 
a  fiivoious  one,  since  that  definition  also  applies  to 
Section  396  of  the  Act  and  therefore  will  be  relevant 
to  those  who  will  seek  funding  throu^  CPB.  CPB  is 
charged  with  funding  “public  telecommunications 
entities”,  a  term  which  the  Act  defines  to  include 
only  puUk  broadcast  stations  and  noncommercial 
tel^mmunications  entities,  see  note  4,  supra. 


and  not  for  special  reasons  related  to 
their  status  as  Indians.”  Indian  tribes 
will  be  considered  eligible  as  because 
they  also  train  students.  See  also, 
paragraph  104,  below.  Exclusion  of 
instructional  programming  services, 
local  governments,  while  stations, 
nonconunercial  telecommunications 
entities,  systems,  and  nonprofit 
organizations  formed  by  Indians  will  be 
treated  the  same  as  other  applicants  in 
these  categories. 

37.  NPR  urged  us  to  specifically 
exclude  from  eligibility  such  “narrow 
services  as  student  training, 
instructional  progranuning,  and 
fundraising  for  other  than  the  support  of 
the  applicant’s  programming 
operations.”  While  a  facility  devoted 
solely  to  student  training  would  not 
meet  the  funding  criteria  for  this 
program,  applicants  which  deliver 
public  telecommunications  services  to 
the  public  will  not  be  excluded  however, 
would  clearly  be  contrary  to  the 
legislative  intent  of  the  program.” 

38.  Extensive  use  of  PTFP-funded 
facilities  to  raise  funds  for  other  entities 
seems  to  us  to  be  inconsistent  with  the 
statutory  requirement  that  facilities  be 
used  only  for  provision  of  public 
telecommunications  services.  Under 
current  FCC  rules,  noncommercial 
broadcast  licensees  are  prohibited  from 
conducting  fundraising  auctions  for  the 
benefft  of  nonlicensee  entities.  47  CFR 

S  §  73.503,  73.621;  See  Ohio  State 
University,  Columbus,  Ohio,  62  FCC  2d 
449  (1976)  (denying  waiver  on  grounds 


"Several  multi-purpose  Indian  nonprofit 
organizations  seem  to  have  failed  to  qualify  for 
EBFP  because  they  were  found  not  to  be  organized 
primarily  for  educational  broadcasting  purposes,  as 
was  then  required.  Such  groups  could  still  be 
ineligible  if  they  are  not  organized  primarily  for 
educational  or  culttual  purposes.  The  best  solution 
for  this  problem  is  for  the  interested  persons  or 
groups  to  create  new,  eligible  organizations  to  apply 
for  grants. 

"The  Committee  expects  the  Department  of 
Commerce,  which  will  assume  responsibility  for  the 
facilities  program  with  the  broadened  power  to 
compare  the  advantages  of  alternate  technologies 
on  t^  basis  of  cost  and  benefits,  and  the  extension 
of  eligibility  for  facility  grants  to  public 
telecommunications  entities,  in  coordination  with 
HEW  and  (such  as  Instructional  Television  Fixed 
Service  or  point-to-point  traiumission,  cable, 
translator,  video  cassettes  and  video  discs)  in  the 
delivery  of  educational  and  cultural  programs  to  the 
classroom.  Senate  Report  at  9. 

One  area  where  nonbroadcast  technologies  might 
be  used  effectively  is  in  the  provision  of 
instructional  or  “dassroom”  services.  Many  States 
and  locaUties  rely  on  public  broadcasting  stations  to 
provide  instructional  television;  indeed,  this  was  the 
initial  impetus  for  developing  “educational 
broadcasting”.  But  to  the  extent  that  these  uses 
conflict  with  more  general  programming  aims 
articulated  by  dm  Carnegie  Cmnmission,  it  is  worth 
considering  whether  “classroom”  uses  should  be 
shifted  to  other  technologies  (video  cassettes,  video 
discs,  and  so  forth).  In  addition,  the  development 
and  application  of  ITFS  to  meet  fliese  needs  should 
be  given  more  attention.  House  Report  at  38. 


that  auctions  for  the  benefit  of  other 
entities  are  “akin  to  regular  advertising” 
and  thus  inappropriate  for  a 
noncommercial  operation,  62  FCC  2d  at 
450).  In  First  Report  and  Notice  of 
Proposed  Rulemaking  in  the  Matter  of 
Commission  Policy  Concerning  the 
Noncommercial  Nature  of  Educational 
Broadcast  Stations,  FCC  Docket  No. 
21136,  69  FCC  2d  200  (1978),  the 
Commission  proposed  to  retain  that 
prohibition  with  respect  to  auctions  but 
to  allow  its  licensees,  to  exercise 
discretion  in  deciding  whether 
nonauction  fundraising  for  other  entities 
is  in  the  public  interest.  Time  devoted  to 
fundraising  for  others  would,  however, 
be  charged  against  a  proposed  yearly 
limit  on  total  on-air  nonauction 
fundraising.  69  FCC  2d  at  229.  This  is  an 
area  in  which  we  would  like  to  avoid 
burdening  our  licensee  grantees  with 
conflicting  requirements;  therefore,  we 
will  defer  adopting  a  definite  policy  on 
fundraising  for  other  entities  until  after 
the  FCC  completes  its  work  in  Docket 
No.  21136. 

39.  Predetermination  of  Eligibility.  As 
the  foregoing  discussion  indicates,  it  is 
likely,  especially  in  the  first  years  of  this 
program,  that  many  questions  will  arise 
about  the  eligibility  of  applicants;  a 
number  of  questions  have  in  fact 
already  arisen.  Those  with  doubts  about 
their  eligibility  may  not  wish  to  incur  the 
expense  of  applying  for  funding  without 
some  assurance  that  they  will  be 
allowed  to  compete  for  a  grant.  This 
year,  all  eligibility  questions  must  be 
handled  within  the  preliminary 
screening  process,  but  in  the  fhture, 
applicants  who  are  uncertain  whether 
they  qualify  for  the  program  will  be 
encouraged  to  %vrite  to  NTIA  and 
request  an  opinion  letter  on  eligibility. 
See  S  2301.4(c)  of  the  rules.  The  request 
should  describe  the  applicant  and  its 
proposal,  and  should  include  the 
applicant’s  organic  charter  and  Section 
501(c)(3)  exemption  or  other 
documentation  of  nonprofit  status.  NTIA 
will  review  such  requests,  and  may  ask 
the  applicant  to  submit  additional 
information.  An  opinion  letter  on  the 
issue  of  eligibility  will  be  issued  if 
necessary,  by  the  Office  of  Chief 
Counsel,  ordinarily  within  30  days  of 
receipt  of  all  necessary  data.  Opinion 
letter  requests  may  be  submitted  at  any 
time  except  between  the  closing  date  for 
submission  of  applications  and  the  date 
of  publication  in  the  FedOTal  Register  of 
the  list  of  applications  accepted  for 
filing.  However,  we  advise  potential 
fiscal  year  1980  applicants  to  file  then- 
requests  as  soon  as  possible  after  the 
annoimoement  of  grants  for  fiscal  year 
1979. 
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40.  It  must  be  stressed,  however,  that 
just  as  acceptance  of  an  application  for 
Hling  under  Section  2301.13  does  not  bar 
a  subsequent  return  or  disapproval  of  an 
application,  a  favorable  opinion  under 
Section  2301.4(c)  does  not  preclude  a 
denial  or  acceptance  of  an  application 
or  its  later  return  or  disapproval 
because,  for  example,  it  is  formally 
determined  that  the  applicant  is 
ineligible  because  of  some  fact  not 
presented  by  the  applicant  in  the  letter 
ruling  process. 

B.  Priorities 

41.  Numerous  comments  requested 
‘clarification  of  the  four  proposed 
priorities  listed  in  the  Notice.^ AA  FR 
13263-264.  Before  discussing  the 
specifics  of  the  requests,  several  initial 
matters  must  first  be  disposed  of.  NFCB 
and  Nni  criticized  our  intention  not  to 
include  die  detailed  list  of  priorities  in 
the  rules  themselves.  They  were 
concerned  that  the  public  have  an 
opportunity  to  comment  on  NTIA 
amendments  to  the  priorities  before  the 
changes  take  effect  We  appreciate  this 
legitimate  concmn  for  an  open 
administration  of  the  program  of  NTIA 
and  continued  public  involvement  in 
that  administration.  However,  we 
continue  to  believe  that  the  efficient 
running  of  the  program  requires  that 
NTIA  retain  flexibility  to  amend  the 
priorities  in  light  of  rapid  public 
telecommunication  developments.  On 
the  other  hand,  we.  too,  want  to  keep 
the  public  informed  and  involved.  To 
that  end,  NTLA  will  amend  the  list  of 
priorities  only  after  a  public  notice  of 
the  anticipated  changes  has  been 
published  in  the  Federal  Register  and 
the  public  has  been  given  an  opportunity 
to  comment  Nevertheless,  the  priorities 
list  remains  a  statement  of  NTLA  policy 
rather  than  a  rule  and  we  will  retain 
discretion  over  whether  full 
Administrative  Procedure  Act-type 
procedures  will  be  employed  in 
changing  it  in  any  particular  case. 
Commencing  wiA  fiscal  year  1980,  the 
current  statement  of  the  priorities  will 
be  published  each  year  in  the  notice  of 
closing  date.  Section  2301.9  of  the  rules. 

42.  DLA  urged  NTLA  to  adopt  a  policy 
of  continuing  priority  for  projects  funded 
over  several  years.  It  is  urged  that  the 
priority  assigned  for  the  first  year  of  a 
project  continue  for  subsequent 
applications  which  are  part  of  the 
applicant’s  initial  overall  proposal.  We 
will  not  adopt  this  recommendation  for 
several  reasons.  First,  its 

**For  the  sake  of  convenience,  we  are  publishing 
in  Appendix  B,  the  revised  text  of  the  priorities.  The 
text  of  the  Ariorities.  L  U.  and  m.  at  proposed  in  the 
Notice,  are  set  out  in  footnotes  28, 29  and  30. 


implementation  cotdd,  widiin  a  few 
years,  result  in  a  large  bulk  of  the  PTFP 
fundb  being  committed,  unofficially,  in 
advance  of  appropriations.  Second,  in 
the  case  of  major  establishment  or 
extension  projects  which  the  staff  or  the 
applicant  has  decided  to  complete 
though  a  series  of  grant  applications 
over  a  period  of  years,  the  initial  grant 
always  will  be  minimally  sufficient, 
along  with  matdiing  funds,  to  activate 
the  facility.  While  the  facility  may  not 
be  capable  of  local  origination,  it  will  be 
capable  of  providing  a  first  service  to 
the  public.  The  automatic  continuing 
assignment  to  an  applicant  of  a  first 
service  priority  after  die  priority  has 
been  met  would  seriously  interfere  with 
our  ability  to  meet  the  objectives  that 
Congress  has  set  for  diis  program. 
Therefore,  priorities  for  multi-year 
projects  will  be  assigned  yearly  on  the 
basis  of  the  then-current  project 
proposed. 

43.  Another  initial  issue  is  which  of 
the  four  priorities**  come  within  the  75 
percent  set-aside  of  section  393(c).  NPR 
and  NFCB  suggested  that  all  projects 
within  Priorities  I  and  11  and  certain 
projects  within  Priorities  III  and  IV  are 
within  the  scope  of  Section  393(c).  In 
drafting  the  priorities  we  intended  that 
only  projects  falling  within  the  first  two 
priorities  would  be  entitled  to  set-aside 
funding.  Our  intent  is  to  include  in  these 
first  two  priorities  all  pure  extension-of- 
service  applications,  whether  they 
provide  a  first  public  service  to  a 
geographical  area  or  a  significantly 
different  service  for  new  audiences,  and 
whether  the  service  provided  consists 
solely  of  a  distant  signal  or  includes 
programs  of  local  origination. 

44.  Several  parties  commented  on  our 
interpretation  of  the  mandate  of  Section 
393(c].  We  stated  that  the  words  “shall 
be  available"  did  not  establish  a  rigid 
allocation  of  funds  but,  rather,  a  funding 
priority  among  eligible  applicants. 
Notice,  44  FR  13262  n.  3.  CPB  urged  that 
before  any  surplus  in  the  75  percent  set- 
aside  is  utilized  to  fund  non-extension 
applications,  all  eligible  extension- 
related  planning  applications  should  be 
funded.  NFCB,  while  endorsing  the 
concept  that  Section  393(c)  is  not  a  rigid 
allocation,  neverdieless  urged  a  “closer 
adherence"  to  the  75  percent  guideline 
so  that  eligible  extension  projects  will 
receive  funding.  To  this  end,  NFCB 
suggested  NTIA  adopt  an  internal 
standard  reserving  a  minimum 

As  propoud.  Moritjr  I  related  to  geographical 
extension  of  service  and  Wority  D  related  to  the 
activation  or  extension  of  a  significantly  different 
and  needed  service.  Priorities  III  and  IV  deah  with 
improvement  and  augmentation,  respectively,  of 
existing  broadcast  stations.  See  Notice.  44  FR 
13263-264. 


percentage  of  the  set-aside  for  extension 
projects  with  the  goal  of  funding  all 
eli^ble  extensitm  construction  and 
planning  projects.  Any  surplus  left  in  the 
minimum  percentage  would  then  be 
carried  forward  to  the  succeeding  fiscal 
year.  NFCB's  position  was  supported  by 
Front  Range  Vocational  Media 
Corporation  (Front  Range).  NPR 
suggested  that  Section  393(c)  be 
considered  a  “serious  target"  for 
extension  projects  but  that  any  monies 
that  cannot  be  expended  for  expansions 
should  be  availaUe  for  funding  other 
projects. 

45.  NTIA  endorses  the  views  of  die 
commentators  to  die  extent  that  all 
eligible  extension  of  service 
construction  and  planning  applications 
must  be  funded  before  any  unused 
balance  in  the  75  percent  set-aside  can 
be  utilized  for  other  projects.  We 
decline,  however,  to  adopt  NFCB’s 
recommendation  of  an  internal  minimum 
guideline  as  a  safeguard  to  assure 
compliance  with  the  intent  of  Congress. 
NTIA  is  fully  aware  of  the 
Congressional  mandate  and  will  comply 
with  both  the  spirit  and  letter  of  that 
directive.  Our  peiformance,  of  course,  is 
subject  to  the  Congressional  oversi^t 
process.  See  also  paragraph  43  relating 
to  which  priorities  are  within  the  scope 
of  Section  393(c). 

46.  Minnesota  Public  Radio,  supported 
by  the  University  of  Washington, 
criticized  what  it  perceived  to  be  an 
over  emphasis  on  expansion  of  coverage 
through  new  stations,  to  the  detriment  of 
existing  public  radio  stations.  While  it  is 
true  that  we  have  placed  a  great 
emphasis  on  extension  of  service,  that 
thrust  is  mandated  by  the  Act  and  its 
surrounding  legislative  history.  See 
Section  390(1)  and  393(c);  see  also 
Notice.  44  V  13263  n.  7  and  the 
authorities  cited  therein. 

47.  Comments  on  Priority  /.  *^veral 
parties  asked  for  clarification  of  the 

*Tbe  text  of  Priority  I  u  propoied  in  tiie  Notice 
is  set  out  below: 

Priority  !— Provision  of  Telecommunications 
Facilities  for  First  Sen-ice  to  a  Geographic  Area. 
Within  this  ffrsi  priority,  we  propose  to  establish 
three  subcategories: 

A.  Projects  to  establish  telecommunications 
facilities  which  include  local  origination  capacity. 
This  category  includes  the  activation  of  new 
facilities  which  can  provide  a  fnl!  range  of  radio 
and/or  television  programs,  including  material  that 
is  locally  produced.  Eligible  pmiects  include  new 
radio  or  trievision  broadcast  stations,  new  cable 
systems,  origination  facilities  to  feed  existing  cable 
chaimels.  etc. 

B.  Projects  to  extend  existing  teleceaununications 
delivery  systems.  Ibis  category  includes  pro|ects 
such  as  increase  in  tower  bei^t  and/or  power  at 
existing  stations:  and  construction  of  translators, 
cable  networks  and  repeater  transmitters.  No  lo^ 
origination  capacity  is  required. 

Footnotes  continued  on  next  page 
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definition  of  “first  service.”  Front  Range 
suggested  that,  in  some  instances, 
“significantly  different  additional 
service”  would  meet  the  objective  of 
reaching  unserved  audiences  more 
effectively  than  first  service  in  a  more 
sparsely  populated  area.  raS  suggested 
that  “first  service"  should  encompass 
the  provision  of  a  first  local  origination 
capacity  by  an  existing  broadcast 
station;  NTO  expressed  similar  views.  In 
part  their  concept  was  endorsed  by 
DLA  which  proposed  clarifying  language 
to  Priorities  IB  and  IC  to  add  local 
origination  capacity.  Finally,  the 
Mendez  Foundation  urged  that  the 
concept  of  unserved  areas  be 
interpreted  ethnically  or  culturally  as 
well  as  geographically. 

48.  We  agree  with  the  comments  that 
“first  service"  should  be  defined  broadly 
enough  to  include  the  provision  of  first 
public  radio  or  public  television  service 
to  an  area.  We  base  this  conclusion  on 
the  fact  that  one  of  Congress's  stated 
purposes  in  enacting  this  legislation  was 
to  “extend  delivery  of  public 
telecommunications  services”  \o  as 
many  people  as  possible.  Section  390(1). 
(Emphasis  added.)  Therefore,  we  adhere 
to  the  view  that  the  paramount  priority 
of  the  legislation  is  the  provision  of  at 
least  one  of  these  program  services  to  as 
many  totally  unserved  geographical 
areas  of  the  country  as  possible.  Notice, 
44  FR 13263.  The  measure  for  this 
priority  therefore,  is  the  extension  of 
public  telecommunications  service  to 
unserved  audiences  and  not  the 
extension  to  a  particular  audience  with 
a  specialized  second  service,  nor  may 
the  priority  be  met  in  terms  of  the  type 
or  sophistication  of  the  facility. 

49.  It  follows,  therefore,  that  we  must 
reject  the  suggestion  that  first 
origination  capacity  be  mandatorily 
included  in  Priority  I  as  a  first  service. 
The  addition  of  lo^  origination 
capacity  to  an  existing  public 
telecommunications  facility  is  not  the 
extension  of  a  first  program  service  to 
an  unserved  area.  On  the  other  hand,  we 
recognize  that  local  programming  is  an 
important  component  of  public 
telecommunications  service;  hence,  the 
highest  priority  will  be  accorded 
projects  which  include  local  origination 
in  the  provision  of  first  service. 

50.  Comments  on  Priority  //.  *•  NPR 
and  NFCB  suggested  that  we  create 


Footnotes  continued  from  last  p^e 
C.  Projects  to  estabJish  teleconununications 
detivery  systems  without  heal  origination  copacity. 
This  catesoiy  indodes  the  activation  of  new 
faciiities  without  local  origination  capacity,  but 
which  can  provide  services  originating  elsewhere. 

**The  text  of  Priority  H  as  proposed  in  the  Notice 
is  set  out  below: 


subcategories  witltin  Priority  II  similar 
to  those  listed  in  Priority  I.  *nie 
University  of  South  Florida  asserted  that 
grants  for  mobile  production  equipment 
should  be  included  under  Priority  II 
because  such  facilities  are  used  to 
produce  “significantly  different 
additional  services."  NPR  urged  that 
local  origination  applications  be 
assigned  eitiier  Priority  I  or  II. 

51.  As  indicated  earlier,  we  believe 
that  the  Congressional  mandate  of 
Section  393(c)  has  two  distinct 
measures;  geography  and  audience, 
although  geography  is  the  paramount 
measure.  The  subcategories  listed  in 
Priority  I  are  geograpltical  in  nature, 
while  Priority  II  relates  to  specific 
underserved  and  unserved  audiences. 
The  subcategories  within  Priority  I  cover 
several  levels  of  basic  service,  whereas 
Priority  n  assumes  tiie  existence  of  a 
basic  service  reaching  most  of  the 
audience  in  an  area.  'Therefore,  we 
believe  that  there  is  no  need  to  create 
subcategories  for  Priority  11:  any  level  of 
service  only  complements  what  is  there 
already.  The  University  of  South 
Florida's  interpretation  of  “significantly 
different  additional  service"  does  not 
take  into  consideration  that  the  goal  of 
Priority  n  is  to  extend  meaningful 
service  to  specific  audiences,  whether 
they  be  composed  of  minority  group 
members  (as  defined  in  the  Senate 
Report  at  11)  or  the  media-handicapped. 
We  agree,  therefore,  with  CPB  that 
Priority  II  correctly  should  provide 
service  to  a  specialized  au^ence  rather 
than  an  improved  service  to  the  general 
audience  of  a  public 
telecommunications  facility. 

52.  On  more  technical  matters.  DLA 
urged  that  we  employ  broader  language 
in  giving  examples  of  the  types  of 
services  to  be  funded  under  Priority  II. 
They  proposed  substitution  of  the 
Phrase  “instructkmal  services  at  all 
levels,  particularly  those  directed 
towards  previously  unserved  clienteles" 
for  the  reference  to  ‘TTFS."  We  believe 
that  this  suggestion  is  correct  in  that 
Congress  referred  to  ITFS  in  the 
definition  of  public  telecommunications 
facilities  only  by  way  of  example.  The 
language  of  the  priority  will  be  modified 
accordingly. 

53.  Wayne  State  University  noted  that 
while  Priority  II  is,  in  part  designed  to 


Priority  H— Activation  or  Expansion  of 
Telecommunications  Pacilities  for  Significantly 
Different  Additional  Services.  TbU  priority  includes 
the  planning  and  construction  of  facilities  to  provide 
additional  complementary  pro^m  sendees  for 
which  a  clear  and  substantial  community  need  can 
be  demonstrated.  Eligible  prefects  include  services 
to  identiflable  ethnic  or  linguistic  minority 
audiences;  services  to  the  blind  or  deah  ITFS; 
electronic  text  or  significantly  different  alternative 
service  to  a  general  audience. 


extend  “services  to  the  blind  or 
deaf  .  .  SCA  equipment  to  provide 
that  service  is  not  referred  to  except  in 
Priority  ni,  so  that  it  is  not  dear  which 
priority  controls  service  to  these  groups. 
Projects  proposing  a  first  specialized 
service  utilizing  S(^  equipment  should 
be  included  in  the  second  priority  since 
a  first  service  to  the  media-handicapped 
would  constitute  the  extension  of  a  first 
service.  On  the  other  hand,  applications 
of  existing  stations  to  improve  SCA 
service  to  an  area  would  properly  fall 
within  Priority  Iff.  This  construction  is 
endorsed  by  NPR.  We  will  darify 
Priorities  11  and  III  to  more  accurately 
reflect  this  position. 

54.  As  a  related  matter,  the  Chicago 
Metropolitan  Higher  Education  Council 
claimed  that  Priority  n  must  include 
reference  to  local  origination  capacity 
since  such  capacity  is  “needed  in  order 
to  provide  significantly  different 
additional  services."  Local  origination  is 
only  one  means  of  providing  service  to 
special  audiences.  NPR,  for  example, 
stated  in  its  comments  that  it  has 
distributed  locally-produced  programs 
for  national  SCA  use,  and  will  soon 
initiate  a  national  service  for  SCA 
stations.  Hence,  we  do  not  believe  that 
it  is  necessary  to  add  local  origination 
language  to  the  priority. 

55.  Finally,  the  Mendez  Foundation 
urged  us  to  conclude  tfiat  projects  to 
produce  and  disseminate  programming 
leading  towards  academic  degrees 
should  be  considered  within  Mority  II. 
As  an  example,  the  Foundation  submits 
that  a  televised  Spanish-language 
curriculum  leading  to  an  Associate  in 
Arts  degree  would  provide  “additional 
complementary  program  services  .  .  ." 
Since  the  Foundation  currently  leases 
time  on  a  commercial  television  station 
in  Puerto  Rico  and  offers  such  a 
curriculum,  it  would  be  inappropriate  to 
state  unequivocally  that  such  a  project 
is  eligible  for  funding  under  Priority  IL  In 
general,  the  priority  of  a  project  must  be 
based  on  the  need  for  the  service  and 
the  current  availability  of  services  in  the 
community. 

56.  Comments  on  Priority  HI.  *®  CPB 
questioned  whether  is  imprecise:  the 


**The  text  of  Priority  61  as  proposed  in  the 
Notice,  is  set  out  belosr. 

Priority  Ut— Improvement  for  Existing  Broadcast 
Station  Facilities.  Two  subcalegories  are  listed 
under  this  priority: 

A.  Projects  to  provide  first  local  origination 
capacity  for  existing  broadcast  stations.  This 
category  includes  prefects  to  bring  basic  local 
program  service  to  repeater  transaitters  and  other 
licensed  broadcast  facilities  now  brinj^ng  in  distant 
signals.  Origination  equipment  may  be  fixed  or 
mobile,  but  must  be  locaBy  based. 

E  Projects  to  upgrade  existing  origination  or 
delivery  capacity  to  current  industry  performance 
standards.  This  category  indndes  ooaverakms  to 
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project  contemplated  in  Priority  I-A  is 
the  activation  of  a  new  cable  channel  to 
distribute  public  telecommunications 
services,  including  local  programming, 
to  an  unserved  area.  While  the  cable 
system  might  have  there  is  a  legitimate 
distinction  for  giving  Priority  I-A 
consideration  for  establishment  of  local 
origination  capacity  for  an  existing 
cable  system,  while  addition  of  that 
capacity  to  an  existing  broadcast  station 
is  accorded  Priority  III-A  consideration. 
The  wording  in  the  proposed  priorities 
been  in  operation  for  some  time,  this 
would  be  the  first  provision  of  public 
programming  to  the  subscribers,  and 
therefore  not  comparable  to  the  upgrade 
of  an  existing  broadcast  station.  The 
latter  was  assigned  a  lower  priority  by 
Congress.  Section  393(b)(4).  See  also 
Notice,  44  FR 13263  n.7  and 
accompanying  text.  It  should  be  noted 
that  the  provision  of  local  origination 
capacity  to  an  existing  station  is  the 
highest  priority  below  those  projects  to 
extend  service. 

C.  Processing  and  Evaluation  of 
AppGcations 

57.  Planning  Grants.  Many  parties 
found  our  proposed  rules  for  planning 
grant  applicants  to  be  contradictory  or 
ambiguous.  Some  read  the  exemption  of 
planning  applicants  from  §  2301.29  (1), 

(2)  (b),  and  (c)  as  indicating  applicability 
to  planning  applicants  of  all  rules  from 
which  they  are  not  specifically  exempt. 
Several  comments  stated  that  the 
proposed  funding  criteria  for  planning 
grants  (§  2301.18)  seemed  to  require  the 
applicants  to  have  already  completed 
substantial  planning.  DLA  asked  us  to 
clarify  whe^er  planning  grants  may  be 
used  to  do  the  planning  required  for  a 
construction  application,  while  CPB 
urged  us  to  employ  planning  grants  as  a 
"policy  tool"  and  not  to  treat  them 
merely  as  the  first  step  to  a  construction 
grant.  Rocky  Mountain  suggested  adding 
to  §  2301.18  a  criterion  based  on 
evidence  of  local  support  for  the 
applicant. 

58.  Establishment  of  a  separate  grant 
cycle  for  planning  grants  was  endorsed 
in  several  comments;  Rocky  Mountain 
added  that  construction  grants  should 
be  made  early  in  the  year  so  as  to  avoid 
construction  delays  caused  by  bad 
weather.  PSSC  suggested  setting  a  six  to 
12  month  deadline  on  completion  of 
planning  projects,  while  NPR 
recommended  a  limit  of  two  years. 

59.  We  agree  that  the  proposed  rules 
for  planning  grant  applicants  were 
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somewhat  confusing.  Fortunately  for 
those  seeking  planning  grants  this  year, 
this  confusion  was  not  reflected  in  the 
application  form,  and  persons  who 
follow  the  directions  in  the  form  should 
not  have  trouble  understanding  what 
information  is  required.  We  have 
attempted  to  clarify  the  planning  grant 
requirements  in  the  final  regulations. 

60.  We  have  reviewed  the  proposed 
funding  criteria  for  planning  grants  and 
have  concluded  that  all  but  one  are 
appropriate.  Section  2301.18(d),  which 
appeared  to  call  for  evaluation  of  a 
grant  application  on  the  basis  of  a 
“completed  plan”,  has  been  deleted. 
Rocky  Mountain’s  suggestion  that  we 
consider  evidence  of  local  support 
already  is,  we  believe,  incorporated  into 
§  2301.17(c)(3).  In  addition,  we  have 
rephrased  §§  2301.5(c)  and  2301.6(e)  to 
remove  any  implication  that  we  expect 
planning  applicants  to  have  already 
engaged  in  the  extensive  planning  we 
expect  of  construction  applicants.  At  the 
same  time,  it  should  be  obvious  that 
some  structural  forethought  and 
planning  will  be  necessary  in  order  for 
an  applicant  to  present  a  well-thought 
out  proposal  for  a  planning  grant. 

61.  We  indicated  in  paragraph  26  of 
the  Notice  that  in  future  years  we  might 
establish  separate  cycles  for  planning 
and  construction  grants.  We  believe  we 
should  reserve  a  ^al  conclusion  on  this 
question  until  we  have  had  a  chance  to 
evaluate  our  experience  with  planning 
grants  in  the  Rrst  year  of  the  program. 
The  annoimcement  in  the  Federid 
Register  of  closing  dates  for  fiscal  year 
1980  grants  will  state  schedules  for  both 
types  of  applications.  In  making  our 
decision  on  this  issue,  we  will  weigh 
both  the  suggestions  made  earlier  in  this 
proceeding  that  planning  grants  be  made 
early  enough  to  allow  construction 
applications  in  the  same  year  and  Rocky 
Mountain's  suggestion  that  construction 
grants  be  made  early  to  avoid  weather 
problems. 

62.  We  are  likewise  not  inclined  at 
this  time  to  fix  a  limit  on  the  time  within 
which  a  planning  project  must  be 
completed.  If  experience  shows  us  that 
such  limits  are  necessary  or  desirable, 
we  can  piirsue  the  matter  in  a  new 
proceeding.  We  must  point  out.  though, 
that  a  project  which  requires  more  than 
one  year  to  complete  and  which  requires 
additional  funds  must  compete  for 
funding  in  succeeding  years  with  ail 
other  applicants  and  that,  as  set  out  in 
paragraph  42,  above,  multi-year  funding 
can  never  be  guaranteed. 

63.  The  relationship  between  planning 
and  construction  grants  is,  as  reflected 
in  the  comments,  somewhat 
complicated.  On  the  one  hand,  the  Act 


authorizes  planning  grants  only  for  the 
purposes  for  which  construction  grants 
may  be  made,  and  we  certainly 
anticipate  that  planning  will  be  intended 
to  result  in  construction  applications.  On 
the  other  hand,  we  do  not  intend  to 
establish  a  pattern  in  which  applicants 
routinely  seek  planning  grants  to  finance 
preparation  of  their  construction  grant 
applications.  We  hope  to  be  able  to 
award  planning  grants  that  will  further 
the  policies  of  the  Act,  with  particular 
emphasis  on  comprehensive  regional 
planning  and  planning  to  serve  the 
needs  of  minorities  and  of  rural  areas. 
We  are  also  mindful  that  one  reason 
Congress  provided  for  planning  grants 
without  a  matching  requirements  was  to 
encourage  entry  into  public 
telecommunications  by  groups 
previously  excluded  because  of 
difficulty  of  access  to  necessary  start-up 
funds. 

64.  Five-year  Plans.  It  was  repeatedly 
pointed  out  in  the  comments  that  we 
had  mentioned  Gve-year  plans  in 

§  2301.7  (deferred  applications)  and  in 
§  2301.17  (funding  criteria)  but  that  we 
had  not  clearly  stated  in  the  rules  the 
statutory  requirement  that  each 
construction  grant  applicant  submit  a 
Gve-year  facilities  plan.  We  have 
amended  §  2301.5(c)  to  correct  this 
omission. 

65.  Combined  Applications.  Rocky 
Mountain  questioned  our  proposed 
requirement  that  radio,  television,  and 
nonbroadcast  applications  be  submitted 
separately  (proposed  Section  2301.5(c)), 
suggesting  that  proposals  to  integrate 
broadcast  and  nonbroadcast  means  of 
distribution  should  not  artiGcially  be 
divided  up  into  separate  applications. 
We  agree  and  have  omitted  the 
provision. 

66.  FCC  Authorizations.  Several  ■ 
parties  objected  to  our  proposed 
requirement  that  FCC  applications 
necessary  to  be  construction  project  be 
accepted  for  Gling  by  the  FCC  as  a 
prerequisite  to  our  acceptance  for  filing 
of  a  PITP  application.  It  was  suggested 
that  we  accept  applications  based  on 
the  applicants  certiGcation  that  the 
necessary  Glings  have  been  sent  to  the 
FCC.  While  we  sympathize  with  those 
who  may  experience  delays  at  the  FCC, 
we  believe  that  efficient  administration 
of  our  program  requires  that  we  not 
waste  time  screening  applications  for 
Gling  if  those  applications  will  not  be 
able  to  be  considered  for  a  grant 
because  a  needed  license  or  permit 
cannot  be  obtained.  We  note  that  we 
are  not  requiring  that  FCC  approval  be 
obtained,  but  merely  that  the 
Commission  accept  the  application  for 
Gling.  This  is  the  least  requirement  we 
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believe  prudent  and  represents  only  .a 
small  inconvenience  to  the  applicant. 
Therefore,  we  decline  to  change  the 
proposed  rule.  Persons  contemplating 
filing  PTFP  applications  in  1980  are 
advised  to  inquire  at  the.FCC  about  the 
amount  of  time  currently  required  for 
acceptance  and  processing  of  the  type  of 
applications  they  will  be  filing  and  to 
plan  accordingly. 

D.  Administration  and  Recovery  of 
Grant  Funds 

67.  Use  ofCPB  Funds.  In  paragraph  31 
of  the  Notice,  we  proposed  to  depart 
from  the  HEW  policy  allowing  use  of 
CPB  grants  to  meet  the  matching 
requirement  under  the  predecessor  to 
the  PTFP.  In  1977  HEW  reversed  its 
longstanding  policy  disqualifying  CPB 
grants  as  allowable  fimds  to  meet  the 
matching  requirement  under  the  EBFP 
(42  FR  57286  (1977)).  This  policy  reversal 
was  premised  in  part  on  a  determination 
that  CPB  grants  ought  to  be  regarded  as 
private,  not  Federal  fimds  (42  FR  at 
57287).  In  the  rules  accompanying  the 
Notice,  we  proposed  a  return  to  the 
earlier  HEW  policy.  Thus,  §  2301.22(c) 
provided  that  no  part  of  the  grantee’s 
matching  share  of  eligible  project  costs 
could  be  met  with  funds  supplied  by 
Federal  departments  and  agencies  or  by 
CPB.  The  parties  commenting  on  this 
proposal  were  almost  unanimous  in 
their  opposition  to  exclusion  of  CPB 
funds  for  meeting  the  matching 
requirement.  We  have  therefore 
carefully  reviewed  proposed  §  2301.22(c) 
of  the  Rules  in  light  of  standards  under 
the  Act  and  general  principles  of 
Federal  grant  law.  As  dicussed  below, 
the  final  rules  modify  the  proposed  rule 
in  one  respect 

68. 1'he  proposed  exclusion  of  funds 
supplied  by  Federal  departments  and 
agencies  is  consistent  with  well- 
established  principles  of  Federal  grant 
law.  Circular  No.  A-110  of  the  Office  of 
Management  and  Budget  (0MB  Circular 
A-110)  establishes  uniform 
administrative  requirements  among 
Federal  agencies  in  administration  of 
grants  to  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  and  other  quasi-public  and 
private  nonprofit  organizations.  OMB 
Circular  A-102  establishes  uniform 
administrative  requirements  among 
Federal  agencies  in  administration  of 
grants  to  State  and  local  governments. 
Since  virtually  all  qualified  PTFP 
a)>plicant8  will  be  either  nonprofit 
organizations  or  agencies  of  state  or 
local  governments,  we  must  consider 
these  OMB  circulars.  Both  circulars 
expressly  provide  that  matching 
requirements  under  one  Federal  grant 


program  may  not  be  met  by  funds  “paid 
by  Uie  Federal  government”  under 
another  Federal  assistance  agreement 
unless  the  assistance  agreement  is 
authorized  by  Federal  law  to  be  used  for 
matching  purposes.  OMB  Circular  A- 
110,  Attachment  E,  Section  3(b)(5);  OMB 
Circular  A-102,  Attachment  F,  Action 
3(b)(5).  These  restrictions  cover  PTFP 
grant  applications.  Thus  it  would  appear 
conclusive  that  applicants  for  PTFP 
grants  may  not  meet  their  matching 
requirement  writh  funds  “paid  by  the 
Federal  government"  under  another 
Federal  assistance  agreement  unless 
that  other  agreement  expressly 
authorizes  use  of  these  funds  for 
matching  purposes. 

69.  Although  the  exclusion  of  funds 
supplied  by  Federal  departments  and 
agencies  from  allowable  contributions 
for  matching  purposes  is  consistent  and 
clearly  required  by  established 
principles  of  Federal  grant  law, 
exclusion  of  CPB  fun^  to  meet 
matching  requirements  under  the  PTFP 
presents  unique  issues  which  lessen  the 
certainty  of  the  exclusion.  The  above 
circulars  do  not  prohibit  Cra  funds  for 
matching  purposes  if  grants  writh  these 
funds  are  not  determined  to  be  “paid  by 
the  Federal  government."  The  crucial 
inquiry  then  becomes  whether  CPB 
funds  are  to  be  classified  as  Federal 
funds. 

70.  Recourse  to  another  source  of 
Federal  grant  law — decisions  of  the 
Comptroller  General — shows  that 
Federal  funds  lose  their  Federal  identity 
once  they  have  been  granted  to  and 
accepted  by  a  non-Federal  entity: 

...  it  consistently  has  been  held  with  respect 
to  Federal  funds  granted  to  a  State  that,  when 
such  funds  are  receipted  for  by  the  State, 
they  become  State  fimds  and,  in  the  absence 
of  a  condition  of  the  grant  specihcally 
prescribing  to  the  contrary;  are  totally 
divested  of  their  identify  as  Federal  funds 
and  become  funds  of  die  State  and  the 
expenditure  thereof  is  subject  to  the  laws  and 
regulations  applicable  to  the  expenditure  of 
State  funds  rather  than  Federal  laws 
applicable  to  the  expenditure  of  appropriated 
moneys  by  the  departments  and 
establishments  of  the  Government.  28  Comp. 
Gen.  54  (1948). 

Thus,  state  employees  engaged  in 
employment  fimded  by  Federal  grants 
are  not  required  to  complete  anti-strike 
affidavits  required  of  Federal 
employees.  Id.  Similarly,  Federal  grant 
funds  once  accepted  by  the  grantee 
could  be  used  for  contributions  to  state 
health  insurance  programs  even  though 
Federal  monies  could  not  be  used  for 
such  purposes.  36  Comp.  Gen.  221  (1956). 
See  also,  55  Comp.  Gen.  750  (1976):  43 
Comp.  Gen.  697  (1964). 


71.  Thus,  funds  originally  paid  by  the 
Federal  government  may  nevertheless 
lose  their  Federal  character  and  be 
employed  for  matching  purposes.  In  this 
regard,  the  Comptroller  General  has  also 
held  that  Federal  grants  to  the  Alaska 
Territory  for  carrying  out  material  and 
child  health  services  may  be  matched  by 
funds  provided  to  the  Territory  by  the 
Alaska  Rural  Rehabilitation 
Corporation,  a  corporation  organized 
under  Territorial  laws,  from  Federal 
funds  granted  to  the  Corporation.  17 
Comp.  Gen.  695  (1938). 

72.  CPB  funds  appear  to  be  governed 
by  these  decisions.  Section  396(b)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  396(b)  (1977), 
provides: 

There  is  authorized  to  be  established  a 
non-profit  corporation,  to  be  known  as  the 
“Corporation  for  Public  Broadcasting,”  which 
will  not  be  an  agency  or  establishment  of  the 
United  States  Government  (emphasis  added] 

73.  The  legislative  history  of  the  Public 
Broadcasting  Act  of  1967  demonstrates 
beyond  doubt  that  the  purpose  of 
Section  396  was  to  insulate  public 
broadcasting,  an  instrumentality  of  First 
Amendment  speech,  from  government 
control — and  even  Bscal  pressure — by 
reason  of  the  Federal  appropriation 
process  and  the  political  responsibility 
of  government  appointees.  111118. 
although  members  of  the  CPB  Board  of 
Directors  are  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate,  they  are  not  deemed  to  be 
Federal  employees.  47  U.S.C. 
396(d)(2)(1977).  It  is  therefore  apparent 
that  when  CPB  has  accepted  funds  from 
the  Federal  government,  they  must  be 
deemed  to  have  lost  their  identity  as 
Federal  funds.  17  Comp.  Gen.  695  (1938). 
Grants  made  from  these  funds,  as  a 
result,  should  not  be  deemed  paid  by  the 
Federal  government  and  may  be  used 
for  matching  purposes. 

74.  Having  determined  that  CPB  funds 
are  not  paid  by  the  Federal  government, 
we  must  reverse  our  proposed  absolute 
prohibition  as  a  matter  of  law  against 
use  of  these  funds  for  matching 
purposes.  Grants  from  CPB  funds  are  of 
a  different  character  than  grants  from 
"funds  supplied  by  Federal  departments 
and  agencies”  under  proposed 

§  2301.22(c)  of  the  Rules,  and  constraints 
imposed  by  OMB  circulars  on  use  of  the 
latter  funds  do  not  apply  to  grants  frtim 
CPB  funds.  Neverth^ess,  we  believe 
that  the  policies  and  purposes 
underlying  the  Act  could  be  significantly 
frustrated  if  we  were  to  routinely  allow 
CPB  funds  to  be  used  by  applicants  to 
meet  the  matching  requirement  Section 
392(a)(3)  of  the  Act  requires  an 
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applicant  to  give  an  assurance  that  it 
has  or  will  have  sufHcient  funds 
available  to  construct,  operate  and 
maintain  its  facility.  As  we  stated  in  the 
Notice,  we  believe  that  Congress 
intended  by  that  language  to  enhance 
the  viability  of  public 
telecommunications  entities  by  requiring 
substantial  state,  local,  community  and/ 
or  organizational  financial  commitments 
to  support  the  operation  of  the  facility. 
Even  though  CPB  grants  are  not  Federal 
funds  and  even  though  they  also  require 
a  matching  share,  they  derive  largely 
from  a  Federal  source.  As  a  matter  of 
NTIA  policy  we  find  the  CPB  funds  do 
not  provide  us  with  the  indication  of 
local  support  that  the  matching 
requirement  is  designed  to  assure.  It  is 
therefore  our  judgment  that  CPB  funds 
should  not  routinely  be  accepted  as 
matching  funds.  Of  course,  we  recognize 
that  this  general  observation  may  not  be 
warranted  in  all  cases  and  that  there 
may  be  sound  reasons  for  allowing  an 
entity  which  can  show  substantial  local 
support  to  use  CPB  funds  for  matching 
purposes. 

75.  Accordingly,  we  will  modify 

§  2301.22(c)(1)  of  our  Rules  to  delete 
reference  to  CPB  funds.  We  are  also 
adopting  a  policy  of  allovdng  use  of  such 
funds  for  the  non-Federal  match  only 
upon  a  showing  of  compelling 
circumstances.  See  §  2301.22(c)(2)  of  the 
rules.  Although  we  cannot  predict  all  of 
the  circumstances  which  will  be 
classified  as  compelling,  one  such 
circumstance  might  be  where  the  project 
falls  within  Priority  I  and  the  applicant 
can  meet  a  signiHcant  portion  but  not 
the  entire  matching  requirement  with 
non-Federal  and  non-CPB  funds.  We  feel 
less  strongly  that  circumstances  would 
justify  use  of  CPB  funds  if  the  applicant 
fails  within  a  non-extension  priority. 
However,  further  delineation  of 
compelling  circumstances  will  be  made 
on  a  case-by-case  basis. 

76.  Although  this  policy  represents  a 
departure  from  earlier  HEW  policies 
under  the  predecessor  of  the  Act,  we  do 
not  feel  constrained  by  these  earlier 
policies.  We  note  that  the  last  HEW 
policy  stated  in  its  1977  rulemaking, 
supra.  Federal  reversed  a  longstanding 
policy  excluding  CPB  grants  for 
matching  purposes.  While  we  agree  with 
that  reversal  eliminating  the  absolute 
prohibition  on  use  of  CPB  grants  for 
matching  proposes,  we  do  not  feel 
bound  by  HEW's  1977  decision  to 
routinely  allow  CPB  grants  to  meet  the 
matching  requirement.  There  is  no 
indication  that  Congress  was  aware  of 
HEW’s  administrative  construction  of 
the  matching  requirement  when  the  Act 
was  passed.  Indeed,  HEW  never  applied 


the  new  policy  to  any  particular 
applicant  for  grants  under  the  EBFP. 
While  considerable  weight  might  attach 
to  HEW’s  construction  of  the 
predecessor  to  the  Act  if  Congress  had 
been  aware  of  such  construction.  [Power 
Reactor  Development  Co.  v. 

International  Union  of  Electrical,  Radio 
and  Machine  Workers,  AFL-CIO,  367 
U.S.  396  (1961)),  this -was  not  so  here. 

77.  Eligible  and  Ineligible  Expenses. 

In  light  of  rapid  technological  change 
and  the  broadened  scope  of  the 
program,  paragraphs  3^-34  of  the  Notice 
proposed  to  abandon  the  EBFP  policy  of 
listing  costs  and  equipment  eligible  for 
federal  funding.  See  also,  §  2301.35  of 
the  proposed  rules.  The  major  comments 
received  in  response  to  this  proposal 
involved  salary  expenses,  leasing  of 
facilities  and  specific  items  of 
equipment. 

78.  Section  2301.35(b)(2)  of  the 
Proposed  Rules,  based  on  Section 
397(10)  of  the  Act,  would  have  precluded 
use  of  PTFP  funds  for  salaries  of  “any 
personnel  employed  by  an  operating 
public  telecommunications  entity.’’ 

Rocky  Mountain  urged  clariHcation  of 
the  exclusion  since  it  appears  to 
preclude  funding  of  certain  previously 
eligible  planning  costs. ’"The 
Noncommercial  Radio  Consortiiim  of 
Oregon  (NRCO)  urged  that  NTIA 
continue  the  EBFP  policy  of  funding  the 
salaries  of  exisitng  personnel  where 
these  expenses  are  associated  with  the 
installation  of  apparatus.  Minnesota 
Public  Radio  argued  that  the  portion  of 
existing  staff  salaries  attributable  to  the 
design  and  construction  of  facilities 
should  be  considered  an  eligible 
expense.  Finally,  DLA  suggested  that 
salary  expenses  related  to  planning 
grants  should  be  fundable. 

79.  The  several  comments  have 
convinced  us  that  the  proposed  salary 
exclusion  in  §  2301.35(b)(2)  does  not 
accurately  state  our  intent,  and 
therefore  is  misleading.  The  definitions 
in  the  Act  of  ’’construction"  (Section 
397(1))  and  “preoperational  expenses’’ 
(Section  397(10))  both  have  bearing  on 
which  salary  expenses  are  eligible  for 
Federal  funding.  We  interpret  the  Act  to 
permit  funding  of  the  following  salary 
items: 

(a)  Salaries  assignable  to  planning 
projects,  or  to  planning  and  preparatory 
steps  incidental  to  construction  projects; 

**  Rocky  Mountain  is  apparently  referring  to 
former  Section  397(2)  which,  in  part,  derined 
“construction”  as  follows; 

“In  the  case  of  apparatus,  the  acquisition  and 
installation  of  which  is  so  included  (within  the 
definition  of  construction],  such  term  also  includes 
planning  therefor.”  See  Section  lS3.3(b)  and 
Appendix  A.  Sections  (B)  and  (C)  of  the  EBFP  Rules. 
42  Fed.  Reg.  57286.  57289.  and  57294-295.  published 
November  1. 1977. 


(b)  Salaries  for  installation  of  project 
apparatus;  and 

(c)  Nonconstruction  preoperational 
salary  expenses  for  new  public 
telecommunications  entities. 

Section  2301.35(b)(2)  will  be  amended 
accordingly. 

80.  CPB,  citing  page  15  of  the  House 
Report,  asked  NTIA  to  encourage  the 
leasing  of  equipment  and  other  facilities 
(presumably  including  cable  channels) 
as  an  alternative  to  construction,  and  to 
allow  the  costs  of  leases  as  eligible 
construction  expenses.  Additionally,  it 
was  urged  that  we  require  applicants  to 
explore  leasing  as  part  of  the  cost- 
efficiency  analysis  required  by  Sections 
390(1)  and  392(a)(6)  of  the  Act.  We  agree 
that  leasing  may  be  an  efficient, 
economical  and  cost-effective  means  by 
which  to  establish  or  extend  public 
telecommunications  services.  The 
critical  question  is  whether  the  rental 
costs  associated  with  leases  of 
equipment  or  channels  are  operating 
costs  or  construction  costs  and,  if 
construction  costs,  whether  they  should 
be  funded  under  the  Act.  Section  397(1), 
in  pertinent  part,  defines  “construction” 
to  include  "acquisition  (including 
acquisition  by  lease)’’  of  facilities.  Since 
leasing  is  by  statutory  definition,  a 
construction  cost,”  the  rent  payable 
during  the  term  of  a  lease  wduld  be  an 
expense  eligible  for  PTFP  funding  or  for 
application  towards  an  applicant’s  non- 
Federal  match. 

81.  That  being  the  case,  we  agree  with 
CPB  that  applicants,  as  part  of  their 
cost-efficiency  analysis,  should  explore 
the  overall  benefits,  both  short-term  and 
long-term,  of  leasing  facilities  as 
opposed  to  their  purchase  and 
construction.  (See  House  Report  at  21, 
Senate  Report  at  28),  'That  is  not  to  say 
that  leases  must  automatically  be 
selected  if,  in  the  short-term,  they  are 
most  economical.  Another  consideration 
would  be  the  applicant’s  ability  to  serve 
its  community  after  expiration  of  the 
lease  term.  In  short,  applicants  must 
balance  various  alternatives  in  terms  of 
cost-efficiency. 

82.  Under  Section  392(g)  of  the  Act,  a 
10-year  Federal  interest  in  facilities 
funded  by  this  program  must  be 
protected.  Hence,  except  for  lease- 
purchase  of  equipment,  we  will  require  a 
ten-year  term  of  lease,  with  prior 
agreement  as  to  cost  over  the  ten-year 
period.  An  appropriate  portion  of  the 

*’  If  an  applicant  proposes  utilizing  leased 
equipment  and  apparatus  (as  opposed  to  "space"  on 
a  tower  or  use  of  a  cable  channel),  we  will  favor 
applications  proposing  lease-purchase  contracts 
since  at  the  end  of  the  lease  term,  the  applicant  will 
own  equipment  with  which  it  can  continue  to  serve 
the  public  telecommunications  needs  of  its 
community. 
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total  grant  will  be  disbursed  annually. 
Since  leases  involve  no  tangible 
facilities  to  secure  the  Federal  interest 
under  Section  392(g].  annual 
disbursement  will  provide  some 
measure  of  protection. 

83.  CPB  also  requested  that  proposed 
§§  2301.24(a)(4).  2301.27(a)  and  2301.36, 
of  the  proposed  Rules,  involving 
insurance  coverage,  bonds  and  control 
of  facilities,  respectively,  may  be 
inappropriate  in  leasing  arrangements. 
We  agree  with  CPB’s  observation  on 
insurance  (the  bonding  requirement  has 
been  deleted,  paragraphs  93  and  94 
below).  However,  we  will  insist  that  a 
lease  must  give  the  grantee  absolute 
control  and  use  of  the  facility  or 
equipment  during  its  term  (other  than  for 
non-payment  of  rent  or  other  breach  of 
the  terms  of  the  lease).  Sharpd  use  of 
rented  facilities  and  equipment  would 
be  just  as  detrimental  to  the  provision  of 
public  telecommunications  services  to 
the  public  as  the  shared  use  of 
applicant-owned  facilities  and 
equipment.  See  paragraph  99,  below. 
Such  arrangements  will  not  be  funded. 

84.  Several  parties  either  objected  to 
the  exclusion  of  specific  items  of 
equipment  in  proposed  §  2301.35  or 
requested  clarification.  For  example, 
Minnesota  Public  Radio  and  D.L.A. 
asked  for  clarification  of  the  exclusion 
of  power  supply  equipment.  The 
language  in  proposed  $  2301.35(a)(ll)  is 
imprecise.  Our  intention  is  to  exclude  all 
equipment  ahead  of  the  facility’s 
breaker  panel,  including  transformers, 
regulators,  generators,  service  entrance 
cable,  and  related  equipment.  Section 
2301.35(a)(ll)  will  be  amended 
accordingly.  Several  parties  objected  to 
the  exclusion  of  certain  specific  items  of 
equipment  on  the  basis  that  they  were 
“needed”.  In  view  of  the  fact  that 
requests  have  traditionally  exceeded 
funding  available  by  four  to  one,  we 
have  determined  to  restrict  eligibility  to 
those  items  of  equipment  necessary  to 
originate  and  disseminate  aural  and 
video  signals.  At  times,  a  line  must  be 
drawn,  as  with  air  conditioning 
equipment:  apparatus  required  by  good 
engineering  practice  for  the  ventilation 
of  equipment  is  eligible,  whereas 
apparatus  for  climate  control  of  work 
spaces  for  personnel  is  ineligible. 

85.  The  New  Jersey  Office  of  Cable 
Television  asked  that  expenditures  for 
ineligible  equipment  be  allowable  for 
matching.  We  reject  this  proposal. 
Refusal  to  allow  ineligible  costs  to  be 
used  for  the  match  is  a  means  of 
insuring  greater  levels  of  local  support. 
In  our  opinion,  the  greater  this  support, 
the  greater  the  likelihood  of  long-term 
survival  by  the  applicant. 


86.  Satellite  Communications 
Equipment.  Section  397(13)  partially 
deHnes  “public  telecommunications 
facilities"  as  “apparatus  necessary  for 
production,  interconnection  *  *  *  or 
other  distribution  of  programming, 
including  *  *  *  satellite 
communications  equipment  *  *  *"  and 
“small  equipment  shelters  which  are 
part  of  satellite  earth  stations.  *  *  *” 
NPR  argued  that  NTIA  should  fund 
satellite  earth  terminals  for  new 
facilities  (as  part  of  “the  full  facilities 
package”)  under  Priorities  I  or  II.  For 
example,  applications  for  funding  by 
CPB-qualiHed  stations  who  were 
activated  too  late  to  receive  a  CPB- 
funded  earth  station,  or  stations  below 
the  qualification  standards  which  seek 
interconnection  in  order  to  provide 
significantly  more  nationally-distributed 
programming  might,  in  NPR’s  view,  be 
considered  as  providing  either  a  flrst 
local  public  radio  or  significantly 
different  additional  ser\'ice  to  a 
community. 

87.  We,  of  course,  agree  that  satellite 
facilities  are  eligible  for  funding  under 
the  Act.  However,  the  restriction  of 
Section  392(a)(4)  and  the  fact  of  excess 
receive  capacity  on  earth  stations 
indicate  that  private  funding  might  be 
preferable  for  such  facilities.  Barring 
FCC  restrictions,  excess  capacity  on 
facilities  purchased  without  FITT  funds 
might  properly  be  leased  to  commercial 
users  and  grantees  would  thereby  be 
able  to  generate  needed  program 
revenues.  Therefore,  the  limited  PTFP 
dollars  might  be  more  efficiently 
employed  if  other  types  of  facilities 
were  funded  before  satellite  equipment. 
Of  course,  an  application  proposing 
shared  use  of  satellite  equipment  by  a 
group  of  eligible  applicants  could 
represent  a  more  efficient  allocation  of 
FTFP  funds. 

88.  Equal  Employment  Opportunity. 
Paragraph  41  of  the  Notice  would  have 
required  applicants  proposing  Hve  or 
more  full-time  employees  to  prepare  and 
file  an  EEO  plan.  Section  2301.28  (e)-(k) 
of  the  draft  Rules  set  forth  applicants' 
and  NTIA  EEO  obligations.'  Essentially, 
the  draft  would  have  established  an 
NTIA  investigation  and  enforcement 
mechanism. 

89.  Minnesota  Public  Radio  urged 
NTIA  not  to  become  yet  another  EEO 
enforcement  agency  since  aggrieved 
parties  can  file  complaints  with 
appropriate  State  and  Federal 
authorities,  including  the  Equal 
Employment  Opportunities  Commission, 
the  FCC  and  HEW.  Instead,  it  uiged  us 
to  establish  a  procedure  by  which  we 
can  respond  to  decisions  of  these  other 
agencies.  DLA  expressed  the  view  that 


the  draft  EEO  Rules  were  redundant  as 
well  as  unclear,  and  it,  too.  suggested 
NTIA  coordination  with  other  agencies. 
We  agree  with  these  comments.  The 
better  course  would  be  to  avoid 
imposing  yet  another  level  of  regulation 
and  enforcement  on  grantees. 
Accprdingly,  we  have  contacted  HEW, 
the  FCC  and  the  EEOC  in  order  to 
coordinate  their  enforcement  programs 
with  NTIA.  No  final  agreement  has  been 
reached  as  of  this  date.  After  an 
agreement  has  been  concluded,  we  will 
give  public  notice  and,  if  necessary, 
amend  the  Rules.  In  the  meantime,  we 
are  amending  the  draft  Rules  to  require 
applicants  to  report  with  their 
applications  any  prior  or  pending 
discrimination  complaints.  We  will  also 
require  applicants  to  submit  updating 
information  on  this  topic  and  grantees  to 
report  any  complaints  filed  during  the 
period  of  Federal  interest.  See 
§§  2301.(5)(e)  and  2301.28  of  the  Rules. 

90.  DLA  also  requested  clarification  of 
Section  2301.6(j)  of  the  Rules,  relating  to 
Section  504  of  the  Rehabilitation  Act  of 
1973,  since  the  Rule  merely  tracks  the 
“rather  ambiguous  statutory  language.” 

It  was  suggested  that  the  effort  required 
by  HEW  regulations  for  implementing 
the  Rehabilitation  Act  be  set  as  the 
standard  for  conduct  under  this 
program.  This  observation  is  well  taken. 
However,  we  decline  to  amend 

§  2301 .6(j)  at  this  time,  since  the 
Department  of  Commerce  is  in  the 
process  of  developing  department  wide 
rules  to  implement  Section  504.  See 
Notice  of  Proposed  Rulemaking,  43  FR 
53765,  published  November  17, 1978. 
These  draft  regulations  and  the  final 
regulations  slated  to  be  adopted  in  June, 
will  follow  HEW  standards  and  will  be 
incorporated  by  reference  into  Section 
2301.6(j). 

91.  Consolidated  Procurement.  In 
order  to  stretch  limited  Federal  dollars 
to  their  maximum,  the  Senate 
Committee  on  Commerce,  Science,  and 
Transportation  urged  the  Department  to 
explore  the  feasibility  of  consolidated  or 
bulk  purchases  of  eligible  equipment. 
Senate  Report  at  9.  Tlie  Notice  endorsed 
this  suggestion  and  drafted  rules  to 
implement  it.  44  FR  at  13266  and 

§  2301.26  of  the  proposed  rules. 

92.  The  majority  of  those  who 
commented  on  the  suggestion  generally 
supported  it.  NPR,  for  example,  felt  that 
SCA  receivers  and  converters  would 
“lend  themselves  well  to  bulk 
purchases.”  Many  urged  NTIA  to 
identify  organizations  willing  to  engage 
in  consolidated  purchase  arrangements. 
While  we  have  not  compiled  such  a  list 
we  note  that  PSSC,  Rocky  Mountain  and 
NFCB  each  indicated  that  they  presently 
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engage  in  group  purchases  for  their 
members,  and  the  New  York  State 
Education  Department  reported  that 
“pool  purchasing"  is  encouraged  in  that 
state  with  most  public  television 
stations  in  New  York  participating.  On 
the  other  hand,  Minnesota  Public  Radio 
observed  that  group  purchasing  should 
not  be  imposed  on  applicants  because 
that  would  have  the  effect  of  setting 
equipment  standards  for  public  radio. 
Without  reaching  the  question  of  the 
desirability  of  industrywide  standards, 
we  wish  to  stress  that  Section  2301.26  as 
adopted  does  not  impose  or  require 
consolidated  procurement.  It  is  merely  a 
means  to  stretch  the  buying  power  of  the 
grant  dollars  and  it  is  only  one  indicator 
of  the  potential  efficiency  of  a  grant. 
Finally,  Latinos  in  Communications 
urged  that  any  consolidated 
procurements  must  adhere  to  “currently 
accepted  affirmative  action  and 
minority  subcontractor 
regulations.  ,  .  We  are  satisfied  that 
this  concern  is  answered  by  the 
assurances  required  by  §  2301.6  of  the 
rules  and  the  procurement  standards 
required  by  §  2301.25  of  the  Rules.  See 
also  item  (c)(3),  paragraph  98,  below. 

93.  Securing  the  Federal  Interest.  In 
§  2301.20  of  the  draft  regulations  we 
proposed  to  require  grantees  to  execute 
a  bond  or  priority  lien  in  the 
government’s  favor  on  PTFP-funded 
facilities  in  order  to  assure  that  the 
facilities  will  remain  in  the  public  sector 
if  the  grantee  ceases  to  be  an  eligible 
entity.  See  paragraph  29  of  the  Notice. 
Comments  on  this  proposal  ranged  from 
Minnesota  Public  Radio  and  the  Public 
Service  Satellite  Consortium’s  belief 
that  bonds  and  liens  were  unnecessary, 
to  NPR’s  support  for  a  lien  only,  to  the 
State  of  Alaska  and  the  New  )ersey 
Office  of  Cable  Television  which 
submitted  that  such  protection  was 
unnecessary  where  the  grantee  is  part  of 
a  government.  Further,  Latinos  in 
Communications  brought  to  our 
attention  that  Hispanic,  and,  we 
presume,  other  minority-owned  business 
enterprises  have  tranditionally  had 
difficulty  in  obtaining  bonds.’^ 

94.  The  comments  have  convinced  us 
to  drop  the  bond  because  of  its  expense 
and  the  difficulty  some  grantees  might 
have  in  obtaining  a  bond.  Moreover,  we 


’’Latinos  in  Communications  also  argue,  in  part, 
that  Hispanic  grantees  and  their  parent 
organizations  should  not  be  held  personally  liable  in 
the  event  the  grantee  ceases  to  be  eligible  under 
Section  392(g)  of  the  Act.  On  this  point,  the  Act  is 
clear  (unless  for  good  cause,  the  grantee  is  released) 
in  requiring  a  grantee  to  repay  to  the  government 
the  pro  rata  value  of  its  PTIT-funded  facilities. 
Releases  of  liability  are  determined  on  the  facts  of 
individual  cases.  It  would  be  both  inappropriate  and 
contrary  to  Section  392(g)(2)  to  commit  ourselves  to 
a  blanket  release  for  all  minority  groups. 


believe  that  the  Federal  Government  is 
satisfactorily  secured  by  the  value  of  the 
equipment  purchased  with  PTFP  grant 
proceeds.  ‘Therefore,  we  will  adopt  the 
lien  requirement  as  the  most  cost- 
effective  means  for  securing  the  Federal 
interest. 

95.  Rocky  Mountain  raises  the 
question  of  what  procedure  should  be 
followed  in  the  case  of  equipment  which 
becomes  obsolete  or  wears  out  before 
the  10-year  period  of  Federal  interest 
expires.  We  will  continue  the  EBFP 
practice  in  this  area  of  permitting  the 
trade-in  or  sale  of  the  equipment  and 
applying  the  remaining  portion  of  the  10- 
year  period  to  the  new  equipment.  See 
generally.  Section  9-108  and  9-204  of  the 
Uniform  Commercial  Code  pertaining  to 
after-acquired  property. 

96.  Procurement  Standards.  Section 
2301.25  of  the  proposed  Rules  requires 
grantees  to  adopt  the  procurement 
standards  established  in  0MB  Circulars 
A-102  and  A-110,  supra.  Minnesota 
Public  Radio  objected  to  the  imposition 
of  this  requirement,  arguing  that  formal 
bidding  procedures  will  increase  both 
the  worldoad  of  the  grantee  and  the  cost 
of  the  equipment.  Rocky  Mountain 
requested  that  where  state  and  OMB 
standards  differ,  the  state  standards 
should  govern  the  procurement. 

97.  The  OMB  standards  are  similar  to 
the  standards  required  by  HEW  during 
its  administration  of  the  former 
Educational  Broadcasting  Facilities 
Program  and,  therefore,  §  2301.25  does 
not  reflect  a  change  in  either  policy  or 
workload.  See  paragraphs  27  and  28  of 
the  Notice.  We  must  reject  Minnesota 
Public  Radio’s  complaint  In  our  view, 
the  complaint  loses  sight  of  the  fact  that 
Congress  has  enacted  a  program  to 
serve  defined  purposes  and  NTIA  is 
responsible  for  seeing  that  the  Federal 
funds  made  available  to  grantees,  which 
constitute  the  majority  of  the  fimds 
necessary  to  plan  and  construct  the 
project  are  in  fact  used  for  those 
purposes  efficiently,  in  an  open 
environment,  and  in  a  manner  designed 
to  ser\'e  other  national  goals. 

98.  Turning  to  the  question  of  conflict 
in  procurement  standards,  we  believe 
that  Rocky  Mountain’s  concern  is 
answered  by  the  OMB  Circulars 
themselves.  Attachment  O  to  both  A- 
102  and  A-110  permit  grantees  to  use 
their  own  procurement  policies  and 
procedures,  provided  that  they  do  not 
conflict  with  basic  Federal  standards  set 
fofth  in  the  Circulars.  These  basic 
standards  may  be  summarized  as 
follows: 

(a)  Maintenance  of  a  “code  or 
standards  of  conduct"  governing 
performance  in  contracting  with  Federal 


funds  setting  forth  disciplinary  actions 
to  be  applied  for  violations; 

(b)  Conducting  procurement 
transactions  in  a  manner  “so  as  to 
provide  maximum  open  and  free 
competition;” 

(c)  Establishing  nine  minimum 
procedural  requirements,  including — 

(1)  review  by  grantee  off  cials  for  the 
purpose  of  avoiding  the  purchase  of 
unnecessary  or  duplicative  items; 

(2)  bids  which  contain  “clear  and 
accurate"  descriptions  and  which  omit 
in  competitive  procurements,  “features 
which  unduly  restrict  competition;” 

(3)  positive  efforts  to  utilize  small 
business  and  minority-owned  business 
sources  of  supplies  and  services; 

(4)  providing  instruments  appropriate 
for  the.  particular  procurement  and  for 
promoting  the  best  interest  of  the  grant 
program  involved,  specifically 
prohibiting  the  “cost-plus-a-percentage- 
of-cost"  method  of  contracting; 

(5)  formal  advertising  for  certain 
procurements  with  the  award  to  go  to 
the  “responsive  bidder"  whose  bid  is 
“most  advantageous  to  the  grantee, 
price  and  other  factors  considered;" 

(6)  negotiated  prociu^ments  permitted 
where  formal  advertising  is  generally 
impracticable  or  not  feasible; 

(7)  contracts  to  be  made  "only  with 
responsible  bidders  who  possess  the 
potential  ability  to  perform 
successfully;” 

(8)  procurement  records  of  purchases 
over  ^,500  containing  “justification  for 
the  use  of  negotiation  in  lieu  of 
advertising,  contractor  selection,  and 
the  basis  for  the  cost  or  price 
negotiated;"  and 

(9)  a  system  of  contract 
administration  to  assure  contractor 
conformance  with  contracted  terms  and 
to  assure  adequate  and  timely  follow  up 
of  all  purchases. 

These  standards,  we  think,  simply 
represent  common  good  sense  and 
should  be  considered  in  any 
procurement  with  government  funds. 
'They  are  not  onerous,  and  we  reaffirm 
our  belief  that  they  should  apply. 

99.  Use  of  Equipment.  We  pointed  out 
in  paragraphs  35-37  of  the  Notice  that 
Sections  392  (a)(4)  and  (g)(2)  of  the  Act 
continue  the  requirement  that  equipment 
constructed  with  FTFP  funds  must 
“only"  be  utilized  for  providing  public 
telecommunications  services  during  the 
10-year  period  of  Federal  interest.  We 
also  noted  that  a  recurring  question  in 
this  area  is  the  extent,  if  any,  that  PTFP- 
funded  facilities  can  be  used  for  other 
than  strict  program  purposes.”  We 


’’HEW's  position  on  this  question  was  set  forth 
in  a  July  5. 1973  memorandum  to  educational 
television  licensees.  HEW  concluded  that  under  no 
Footnotes  continued  on  next  page 
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suggested  that  facilities  can  only  be 
used  to  produce  and  distribute 
noncommercial  educational  and  cultural 
radio  and  television  programs  and 
related  material.  Therefore, 
programming  must  be  produced  and 
distributed  “primarily"  for 
noncommercial  piuposes.  We  went  on 
to  say,  however,  that  these  facilities 
could  be  used  to  prepare  eligible 
programming  for  other  nonprofit  entities 
and  governmental  groups  as  long  as  the 
grantee  retains  absolute  control  of  the 
facilities.  See  also  §  2301.36  of  the  rules. 

A  related  matter  involved  secondary 
commercial  use  of  programs  produced  or 
disseminated  with  PTFP-funded 
facilities.  The  Notice  proposed  a  system 
under  which  wider  distribution  of 
programming  would  be  encouraged  after 
the  primary  purpose  of  the  program  had 
been  achieved  by  requiring  grantees  to 
initially  offer  a  program  to  other 
noncommercial  groups.  Only  after  that 
effort  could  residual  use  of  a  program  by 
a  commercial  organization  be  permitted. 
See  Notice,  44  FR  at  13267  for  a  more 
detailed  discussion  of  this  matter. 

100.  Minnesota  Public  Radio 
suggested  that  secondary  use  of 
distribution  facilities  such  as  broadcast 
towers,  should  also  be  permitted. 
SpeciHcally,  it  stated  that  grantees 
should  be  permitted  to  lease  excess 
space  on  their  towers  or  enter  into 
agreements  with  commercial 
broadcasters  to  share  the  cost  of 
building  towers.  CPB  endorsed  this 
concept  as  long  as  any  monies  earned 
by  a  grantee  are  used  for 
noncommercial  telecommunications 
purposes.  These  comments  raise  two 
issues.  First,  the  use  of  apparatus  to 
actively  produce  and  disseminate 
pro^anuning;  and  second  the  use  of  a 
passive  or  supporting  element  of  the 
system  [Le.,  a  broadcast  tower)  which 
merely  holds  an  antenna  (an  active 
portion  of  the  system).  HEW  adopted 
the  active/passive  distinction  and  we 
will  follow  that  policy. 

101.  As  just  indicated,  we  view  towers 
as  ancillary-passive  apparatus  of  a 
completely  different  nature  than 
production  or  transmission  equipment.  If 
the  rental  of  space  on  a  PTFP-funded 
tower  does  not  compete  or  interfere  with 
the  grantee’s  use  of  the  tower  for 
holding  its  transmission  apparatus,  the 
arrangement  would  be  consistent  with 
the  intent  of  Section  392(a)(4).  In  other  > 
words,  the  grantee  must  retain  a 
sufficient  property  interest  in  the  tower 
to  assure  that  no  other  property  interest 
interferes  with  the  grantee's  use  of  the 


Footnotes  continued  from  last  page 
circumstance*  could  Federally-funded  facilities  be 
made  available  for  commercUd  purposes. 


tower  for  public  telecommunications 
purposes.  Of  course,  any  revenues 
generated  through  the  lease  of  tower 
space  must  only  be  employed  by  the 
grantee  for  legitimate  facility-related 
purposes.  Section  2301.6(d)(3)  of  the 
Rules;  Notice,  44  FR  at  13267. 

102.  This  policy  would  also  control 
those  situations  where  applicants  wish  ' 
to  join  with  commercial  groups  to  share 
the  cost  of  a  tower.  In  such  cases,  we 
would  look  to  see  that  the  percentage  of 
the  applicant’s  ownership  is  sufficient  to 
secure  the  Federal  interest  and  that  the 
applicant  will  have  satisfactory  use  of 
the  tower  for  its  transmission  apparatus. 
We  believe  that  such  a  policy  fusers 
FCC,  environmental,  and  air  safety 
considerations. 

103.  A  different  result,  however,  is 
required  for  shared  use  of  active 
components  of  a  grantee’s  production  or 
transmission  apparatus.  In  our  view. 
Section  392(a)(4)  does  not  permit  shared 
use  of  active  components  for  several 
reasons.  A  sufficient  property  interest  in 
the  grantee  is  necessary  to  assure  that 
no  other  property  interest  interferes  with 
the  use  of  the  apparatus  for  public 
telecommunications  purposes.  If  others 
have  a  right  to  use  the  apparatus,  the 
grantee’s  unfettered  use  cannot  be 
assured.  Moreover,  even  if  the  period  of 
shared  use  could  be  limited  so  as  not  to 
interfere  with  the  grantee’s  use,  such  an 
arrangement  would  still  not  be 
permissible.  The  additional  or  shared 
use  would,  to  some  extent,  increase 
wear  and  tear  on  the  equipment, 
accelerating  the  need  for  replacement. 
The  additional  use  might  result  in  a 
breakdown  in  the  equipment  preventing 
its  use  for  public  telecommunications 
purposes.  Finally,  shared  use  of  PTFP- 
funded  active  facilities  might  give  the 
commercial  partner  of  the  grantee  an 
unfair  advantage  over  its  competitors 
because  it  has  access  to  Federally- 
subsidized  equipment.  Presumably,  the 
economic  benefit  of  that  access  would 
enable  the  commercial  partner  to  offer 
its  services  at  a  lower  cost  or  to  realize 
a  greater  than  normal  profit  For  all  of 
these  reasons,  we  must  reject  CPB  and 
Minnesota  Public  Radio’s  comments  to 
the  extent  that  they  are  inconsistent 
with  this  policy. 

104.  Dutchess  Community  College 
argued  that  Section  2301.6(c)  should  not 
be  construed  to  prohibit  use  of  PTFP- 
fimded  facilities  as  "learning 
laboratories  with  a  media  arts  (or 
similar)  academic  program  during  times 
when  the  facility"  is  not  being  used  for 
public  telecommunications  purposes. 

We  see  no  conflict  between  such  uses 
and  Sections  392(a)(4)  of  the  Act  and 

§  2301.6(c)  of  the  rules. 


105.  Program  Distribution.  In  an  effort 
to  encourage  wider  distribution  of 
noncommercial  educational  and  cultural 
radio  and  television  programs  produced 
with  PTFP-funded  equipment,  we 
proposed  a  departure  from  EBFP  policy 
at  paragraphs  38  and  39  of  the  Notice. 
That  policy  absoyitely  prohibited 
secondary  commercial  use  of  programs. 
We  stated  our  belief  that  the  critical 
factor  to  be  considered  is  whether  the 
program  “was  produced  and  will  be 
used  primarily  by  the  grantee  or  other 
noncommercial  entity."  Notice,  44  FR  at 
13267.  If  this  test  is  satisfied,  wider 
distribution  would  be  permissible  in  two 
stages:  first,  the  program  must  be  made 
available  to  other  noncommercial 
entities  and  cultural  and  educational 
groups;  second,  after  a  substantial  effort 
in  the  first  stage  has  been  completed,  a 
grantee  may  make  the  program 
available  to  commercial  organizations. 
Any  money  generated  by  this 
distribution  process  may  only  be  used 
for  legitimate  facility-related  purposes, 
and  none  of  these  funds  may  accrue  to 
the  benefit  of  the  parent  organization  of 
the  grantee,  if  any.  Id.  Commercial 
competitors  would  be  permitted  to  file  a 
complaint  with  NTIA  if  they  believed- 
that  the  primary  purpose  of  the 
production  was  commercial. 

106.  PBS  and  the  NRCO  claimed  that 
the  proposed  restrictions  on  secondary 
use  were  too  rigid  or  narrow  and  not 
required  by  the  Act.  NRCO  cited 
situations  where  first-run  release  over 
commercial  outlets  serving  areas 
without  noncommercial  facilities  may  be 
necessary  to  accomplish  a  complete 
state-wide  distribution  of  a  program. 
DLA  questioned  whether  a  distribution 
process  such  as  that  described  by  NRCO 
should  be  permitted  and,  if  so,  whether 
the  program  must  be  carried  by  the 
commercial  facility  on  an  unsponsored 
basis  or  accompanied  by  either  a 
commercial  or  the  usual  underwriting 
credit.  NRCO  suggested  that  commercial 
release  should  be  permitted  where  the 
commercial  outlet  generates  no  income 
fi’om  the  showing;  the  entire  distribution 
plan  is  “dominantly"  noncommercial; 
and  the  noncommercial  producer  can 
demonstrate  that  it  made  a  “reasonable 
good  faith  effort"  to  meet  the  primary 
distribution  test.  Latinos  in 
Communications,  posing  a  variation  of 
the  NRCO  example,  argued  that 
Spanish-language  commercial  stations 
may  want  to  carry  nonconunercial 
Spanish-language  programming  because 
of  the  limited  number  of  foreign- 
language  public  television  and  radio 
stations,  ras  suggested  that  the  test  of 
permissible  distribution  should  be 
whether  the  PTFP  facilities  were  used 
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for  the  "basic  purpose  of  providing 
public  telecommunications  services.” 

CPB  expressed  concerned  that  the 
proposal  will  involve  NTIA  in  the 
preclearance  of  distribution 
arrangements,  and  suggested  that  the 
"better  approach"  would  be  to  require 
application  of  program  distribution 
income  to  noncommercial  purposes  for 
the  time  being  and  take  action  later  if 
abuses  develop. 

107.  We  believe  that  the  distribution 
process  outlined  in  the  Notice 
represents  a  significant  and  liberalizing 
departure  from  EBFP  policy.  Our  process 
is  a  reasonable  approach  which  will 
result  in  wider  distribution  of  public 
telecommunications  services  within  the 
parameters  of  Section  392(a)(4). 
Therefore,  we  reject  those  conunents 
which  argue  that  our  proposal  is  too 
narrow  or  restrictive.  We  will  adopt  our 
proposal  but  will  clarify  it  in  light  of  the 
comments. 

108.  In  response  to  the  NRCO  and  PBS 
examples,  we  have  concluded  that  first- 
run  release  on  a  commercial  facility 
would  only  be  permissible  if  there  was 
no  noncommercial  facility,  including 
nonbroadcast  media,  able  to  distribute 
the  program  to  a  substantial  number  of 
potential  listeners  or  viewers  in  the 
community.  However,  the  commercial 
facility  must  carry  the  program  on  an 
unsponsored  basis  only,  and  any  monies 
accruing  to  the  grantee  for  use  of  its 
program  must  be  employed  for 
legitimate  facility-related  purposes.  The 
same  policy  woidd  govern  the  situation 
posed  by  Latinos  in  Communications. 
With  respect  to  pooled  news  coverage 
and  use  of  news  clips,  we  believe  that 
the  key  is  whether  the  program 
produced  by  a  grantee  is 
indiscriminately  available  to  all  possible 
users  or  only  to  a  select  group  of 
organizations.  The  former  arrangement 
would  be  permissible.  The  latter  case 
would  constitute  an  unfair  commercial 
advantage  and  would  be  inconsistent 
with  the  Act 

109.  DLA  raised  two  related  issues. 
First  it  asked  whether  a  grantee  can  use 
its  PTFP-funded  facilities  to  produce 
public  service  announcements  and 
programs  for  noncommercial  groups  for 
distribution  over  commercial  outlets. 
DLA  believed  that  we  intended  to 
permit  such  a  use  in  the  Notice  but  that 
there  is  an  inconsistency  between  the 
Notice  and  the  proposed  rules.  It  was 
our  intent  that  paragraph  37  of  the 
Notice  must  be  read  in  ccmjunction  with 
Section  2301.6(c).  Therefore,  the 
commentator  is  correct  that  such  a 
utilization  would  be  permissible. 
However,  the  following  conditimu  must 
apply:  (1)  the  grantee  maintains  absolute 


control  of  the  facilities;  (2)  the 
organization  for  whom  the 
announcement  or  program  is  made  is  a 
nonprofit  (other  than  religious)  or 
governmental  entity;  (3)  the 
announcement  or  program  is  made 
primarily  for  a  noncommercial  purpose; 
(4)  the  commercial  outlet  carries  the 
annoucement  or  program  on  an 
unsponsored  basis;  (5)  the  restriction  on 
the  use  of  funds  set  out  in  S  2301.6(d)(3) 
of  the  rules  would  apply,  and  (6)  the 
grantee's  facilities  are  available  on  the 
same  terms  to  other  noncommercial  or 
governmental  entities.  A  charge  for 
providing  the  services  outlined  here  and 
in  paragraph  37  of  the  Notice  may  be 
levied.  We  are  reluctant  to  prescribe  the 
specific  charges  which  may  be  imposed 
but,  in  general,  the  grantee  may  recover 
its  actual  costs  plus  a  reasonable 
amount  for  ovei^ead.  We  have  been 
asked  whether  a  grantee  can  produce 
non-public  programs  for  closed-circuit 
uses  in  hospitals.  In  our  view,  the 
answer  to  ^s  depends  on  whether  the 
hospital  is  nonprofit  If  so,  the  answer 
would  be  that  die  PTFP-funded  facilities 
could  be  used  for  such  an  ancillary 
purpose  as  long  as  the  conditions  of  this 
paragraph  and  paragraph  37  of  the 
Notice  are  complied  with. 

110.  DLA  also  urged  us  to  adopt  the 
proposed  guidelines  for  the  use  of 
Federally-funded  equipment  for  other 
than  noncommercial  educational 
broadcast  purposes  prepared  for  the 
U.S.  Office  of  Education,  HEW,  by  the 
National  Association  of  Educational 
Broadcasters  (NAEB).  We  decline  to 
adopt  the  NA^  proposed  guidelines  for 
several  reasons.  Initially,  we  note  that 
HEW  never  adopted  the  NAEB 
recommendations.  More  fundamentally, 
the  NAEB  proposal  violates  the  letter 
and  spirit  of  the  mandate  of  Section 
392(a)(4)  that  facilities  be  used  “only  for 
the  provision  of  public 
teleconununications  services. .  .  .” 
(Emphasis  added).  It  must  be  borne  in 
mind  that  this  is  a  program  designed  by 
the  Congress  to  make  public 
telecommunications  services  available 
to  as  many  citizens  as  possible. 
Commercial  use  of  KlpF-funded 
facilities  would  interfere  with  the 
availability  of  the  facilities  for  such 
purposes,  increase  the  wear  and  tear  on 
equipment  and  the  rate  of  breakdown, 
and  be  generally  inconsistent  %vith  the 
unambiguous  intent  of  Congress.  In 
paragraph  37  of  the  Notice  and  this 
section  of  the  Report  and  Order,  we 
have  attempted,  within  the  bounds  of 
the  Act  to  craft  a  reasonable  and 
flexible  system  to  achieve  wider 
distribution  of  programs  and  services 
produced  with  PTFP-funded  equipment 


and,  thereby,  a  more  efficient  use  of  the 
equipment.  We  believe  that  we  have 
succeeded  within  the  limits  permitted  by 
the  Act.  For  all  of  these  reasons,  DLA’s 
request  must  be  denied. 

Conclusion. 

111.  As  required  by  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
41  U.S.C.  501  et  seq.,  the  Administrator, 
NTIA,  has  determined  that  the 
appropriate  instrument  characterizing 
the  nature  of  the  relationship  to  be 
established  between  grantees  and  NTIA 
under  the  Act  is  a  grant 

112.  As  we  stated  at  the  outset,  we 
would  have  preferred  to  have  been  able 
to  adopt  these  final  regulations  well  in 
advance  of  this  date.  This  did  not  prove 
to  be  possible  in  the  first  year  of  our 
administration  of  the  program.  In  spite 
of  our  best  efforts,  the  design  and 
printing  of  our  application  form  and  the 
development  and  promulgation  of  rules 
for  a  greatly  revised  program  was  more 
time-consuming  than  we  anticipated. 
However,  the  Rules  adopted  today  do 
not  substantially  differ  from  the  Rules 
proposed  in  the  Notice,  and  do  nut,  we 
believe,  materially  affect  the  eligibility 
of  potential  applicants.  We  recognize 
the  burdens  that  the  pace  of  this 
proceeding  has  placed  on  applicants  and 
that  some  may  feel  that  they  could  have 
prepared  a  sounder  application  if  the 
Rules  had  been  available  sooner. 

Indeed,  some  who  have  not  prepared 
and  application  because  they  believed 
that  they  were  ineligible  under  the  terms 
of  the  Notice  may,  in  light  of  this 
dociunent,  feel  that  they  now  are 
eligible.  Regarding  the  first  situation,  we 
wish  to  stress  that  applicants  are  given 
45  days  from  June  4, 1979,  within  which  ' 
to  amend  their  applications.  Section 
2301.5(b)  of  the  niles.  Those  falling  into 
the  second  category  are  advised  that 
upon  a  sufficiently  compelling  showing, 
the*  Administration  may  waive  the 
closing  date  in  individual  cases.  Section 
2301.37  of  the  Rules. 

113.  Accordingly,  It  is  ordered, 
pursuant  to  Section  392(e)  of  the  Act, 
that  the  following  Rules  are  adopted 
effective  May  29, 1979. 

Helen  Geller, 

Administrator, 

National  Telecommunication  and  Information 
Administration,  US.  Department  of 
Commerce. 

Title  15  of  the  Code  of  Federal 
Regulations  is  amended  by  establishing 
Subtitle  D — ^Regulations  Relating  to 
Telecommunications  and  Information, 
Chapter  XXIII— National 
Telecommunications  and  Information 
Administration,  Department  of 
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Commerce.  Part  2301 — ^Public 
Telecommunications  Facilities  Program. 

Part  2301— Public  Telecommunications 
Facilities  Program 

Subpart  A— Qensral 

Sec. 

2301.1  Purpose  and  scope. 

2301.2  Other  pertinent  rules  and  regulations. 

2301.3  Definitions. 

Subpart  B— Eligibility  and  Application 
Procedures 

2301.4  Eligible  applicants. 

2301.5  Application  for  finanoial  assistance. 

2301.6  Assurances. 

2301.7  Deferred  applications. 

2301.8  Federal  Communications 
Commission  authorization. 

2301.9  Closing  date. 

2301.10  Where  to  file;  number  of  copies. 

2301.11  Publication. 

2301.12  Service  of  applications.  ■ 

2301.13  Acceptance  of  applications. 

2301.14  Comments  on  applications. 

2301.15  Distribution  of  funds. 

2301.16  Coordination  with  interested 
agencies  and  organizations. 

2301.17  Funding  criteria  for  construction 
applications. 

2301.18  Funding  criteria  for  planning 
applications. 

2301.19  Action  on  applications. 

Subpart  C— Priorities  Among  Applications 
and  the  Role  of  Minorities  and  Women 

2301.20  Program  priorities. 

2301.21  Special  consideration. 

Subpart  D— Federal  Financial  Participation 
and  Conditions  of  Federal  Grant 

2301.22  Amount  of  Federal  grant 

2301.23  Payment  of  Federal  grant 

2301 .24  Conditions  of  Feder^  grant 
230125  Procurement  standards. 

2301.26  Consolidated  procurement 

2301.27  Securing  the  Federal  interest. 
2301.26  Nondiscrimination. 

Subpart  E— Accountability  for  Federal 
Funds 

2301.29  Retention  of  records. 

2301.30  Final  certification. 

2301.31  Annual  status  reports. 

2301.32  Termination  and  change  in 
eligibility  status. 

2301.33  Petition  for  reconsideration. 
Subpart  F— Control  and  Use  of  Facilities 

2301.34  Equipment 

230125  Items  and  costs  ineligible  for 
Federal  funding. 

230126  Control  and  use  of  facilities. 

230127  Waiver. 

(Pub.  L  95-567. 92  Stat  2405  (47  U.S.C.  390- 
394).) 

Subpart  A— General 
§  2301.1  Purpose  and  scope. 

These  regulations  prescribe  policies 
and  procedures  to  insure  the  fair, 
equitable  and  uniform  treatment  of 


applications  for  planning  and 
construction  grants  for  public 
telecommunications  fat^ties.  They 
implement  tiie  provisions  of  Part  IV  of 
Title  ni  of  the  Communications  Act  of 
1934,  as  amended  by  the  Public  ' 
Telecommunications  Financing  Act  of 
1978  (47  use  390^.)  (Act). 

§2301.2  Other  pertinent  miss  and 
regulations. 

Other  rules  and  regulations  pertinent 
to  applications  for  the  operation  of 
noncommercial  educational  broadcast 
stations  and  public  broadcast  stations 
are  contained  in  the  rules  and 
regulations  of  the  Federal 
Communications  Commission.  47  CFR 
Part  1  (Practice  and  Procedure);  Part  2 
(Frequency  Allocations  and  Radio 
Treaty  Matters;  General  Rules  and 
Regulations);  Part  17  (Construction. 
Marking,  and  Lighting  of  Antenna 
Structures);  Part  3,  Subpart  B  (Television 
Broadcasting  Stations);  Part  73  (Radio 
Broadcast  Services);  and  Part  74 
(Experimental  Auxiliary  and  Special 
Broadcast  and  Other  Program 
Distribution  and  Services). 

§2301.3  Deflnltiom. 

The  following  terms  shall  have  the 
following  meanings  when  used  in  this 
part: 

“Act”  means  Part  IV  of  Title  III  of  the 
Communications  Act  of  1934,  as 
amended  (47  U.S.C  Sections  390-94, 
397-99). 

The  term  “Administrator”  means  the 
Administrator  of  the  National 
Telecommunications  and  Information 
Administration.  U.S.  Department  of 
Commerce. 

The  term  “construction”  (as  applied  to 
public  telecommunications  facilities) 
means  acquisition  (including  acquisition 
,  by  lease),  installation,  and 
modernization  of  public 
telecommunications  facilities  and 
planning  and  preparatory  steps 
incidental  to  any  such  acquisition, 
installation,  or  modernization. 

The  term  “noncommerical  educational 
and  cultural  radio  and  television 
programs”  means  educationaL 
community  service,  public  service, 
public  affairs  and  cultural  programs  of 
benefit  to  tiie  area  or  community  to  be 
served  by  a  public  telecommunications 
entity; 

The  terms  “noncommercial 
educational  broadcast  station”  and 
“public  broadcast  station”  means  a 
television  or  raido  broadcast  station 
which — 

(a)  under  the  rules  and  regulations  of 
the  Federal  Communications 
Commission  in  effect  on  the  effective 


date  of  enactment  of  the  Public 
Telecommunications  Financing  Act.  is 
eligible  to  be  licensed  by  the 
Commission  as  a  noncommercial 
educational  radio  or  television 
broadcast  station  and  whidi  is  owned 
and  operated  by  a  public  agency  or 
nonprofit  private  foundation, 
corporation,  or  association;  or 

(b)  is  owned  and  operated  by  a 
municipality  and  which  transmits  only 
noncommercial  programs  for 
educational  purposes. 

The  term  “noncommercial 
telecommunications  entity”  means  any 
enterprise  whidi — 

(a)  is  owned  and  operated  by  a  State, 
a  political  or  spedal  purpose 
subdivision  of  a  State,  a  public  agency, 
or  a  nonprofit  private  foundation, 
corporation  or  association;  and 

(b)  has  been  organized  primarily  for 
the  purpose  of  disseminating  audio  or 
video  noncommerdal  educational  and 
cultural  programs  to  the  public  by 
means  other  than  a  primary  television  or 
radio  broadcast  station,  including,  but 
not  limited  to,  coaxial  cable,  optical 
fiber,  broadcast  translators,  cassettes, 
discs,  microwave  or  laser  transmission 
through  the  atmosphere. 

The  term  “nonprofit”  (as  applied  to 
any  foundation,  corporation,  or 
association)  means  a  foundation, 
corporation,  or  assodation.  no  part  of 
the  net  earning  of  which  inures,  or  may 
lawfully  inure,  to  the  benefit  of  any 
private  shareholder  or  individual. 

The  term  “preoperational  expenses” 
means  all  nonconstruction  costs 
incurred  by  new  telecommunications 
entities  before  the  date  on  whidi  they 
began  providing  service  to  the  public, 
and  all  nonconstruction  costs  associated 
with  the  expansion  of  existing  entities 
before  the  date  on  which  such  expanded 
capadty  is  activated,  ekeept  that  such 
expenses  shall  not  indude  any  portion 
of  the  salaries  of  any  personnel 
employed  by  an  operating  public 
telecommunications  entity. 

The  term  “public  broadcasting  entity” 
means  the  Corporation  for  Public 
Broadcasting,  any  licensee  or  permittee 
of  a  public  broadcasting  station,  or  any 
nonprofit  institution  engaged  primarily 
in  the  production,  acquisition, 
distribution  or  dissemination  of 
educational  and  cultural  television  or 
radio  programs. 

The  term  “public  telecommunications 
entity”  means  any  enterprise  which — 

(a)  is  a  public  Imadcast  station  or  a 
noncommerdal  telecommunications 
entity;  and 

(b)  disseminates  public 
telecommunications  services  to  the 
public. 
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The  term  "public  telecommunications 
facilities"  means  apparatus  necessary 
for  production,  interconnection, 
captioning,  broadcast  or  other 
distribution  of  programming,  including 
but  not  limited  to,  studio  equipment, 
cameras,  microphones,  audio  and  video 
storage  or  reproduction  equipment,  or 
both,  signal  processors  and  switches, 
towers,  antennas,  transmitters, 
translators,  microwave  equipment, 
mobile  equipment,  satellite 
communications  equipment, 
instructional  television  fixed  service 
equipment  (ITFS),  subsidiary 
communications  authorization  (SCA) 
transmitting  and  receiving  equipment, 
cable  television  equipment,  video  and 
audio  cassettes  and  discs,  optical  fiber 
communications  equipment  and  other 
means  of  transmitting,  emitting,  storing 
and  receiving  images  and  sounds  or 
intelligence,  except  that  such  term  does 
not  include  the  buildings  to  house  such 
apparatus  (other  than  small  equipment 
shelters  which  are  part  of  satellite  earth 
stations,  translators,  microwave 
interconnection  facilities  and  similar 
facilities). 

The  term  "public  telecommunications 
services”  means  noncommercial 
educational  and  cultural  radio  and 
television  programs,  and  related 
noncommercial  instructional  or 
informational  material  that  may  be 
transmitted  by  means  of  electronic 
communications. 

The  term  "Secretary”  means  the 
■  Secretary  of  Commerce. 

The  term  "State"  includes  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

The  term  "system  of  public 
telecommunications  entities"  means  any 
combination  of  public 
telecommunications  entities  acting 
cooperatively  to  produce,  acquire  or 
distribute  programs,  or  to  undertake 
related  activities. 

Subpart  B — Eligibility  and  Application 
Procedures 

§2301.4  ENgibte  AppiicanU. 

(a)  Applications  for  funding  under  the 
Act  may  only  be  filed  by: 

(1)  A  public  or  noncommercial 
educational  broadcast  station. 

(2)  A  noncommercial 
telecommimications  entity. 

(3)  A  system  of  public 
telecommunications  entities. 

(4)  A  nonprofit  foundation, 
corporation,  institution  or  association 


organized  primarily  for  educational  or 
cultural  purposes. 

(5)  A  State  or  local  government  or 
agency  or  a  political  or  special  purpose 
subdMsion  of  a  State. 

(b)  Applicants  whose  proposals 
require  Federal  Communications 
Commission  authorizations  must  be 
eligible  to  receive  such  authorization. 

(c) (1)  NTIA  may.  upon  request  by  a 
prospective  applicant,  issue  an  opinion 
letter  regarding  the  applicant's  eligibility 
for  a  grant. 

(2)  Opinion  letters  may  be  requested 
at  any  time  except  diuing  the  period 
between  the  closing  date  for 
applications  and  the  publication  of  the 
list  of  applications  accepted  for  filing. 

(3)  A  favorable  opinion  letter  will  bind 
NTIA  only  with  respect  to  the  subject  of 
the  letter  and  only  on  the  basis  of  the 
facts  contained  in  the  applicant’s 
request  for  an  opinion  as  to  eligibility.  A 
favorable  letter,  therefore,  will  not 
guarantee  acceptance  for  filing  or  award 
of  a  grant 

§  230141  Application  for  financial 

assistance. 

(a)  All  applications  for  funding  under 
the  Act  shall  be  made  on  an  approved 
National  Telecommimications  and 
Information  Administration  (NTIA)  form 
and  each  application  shall  be  signed  by 
an  officer  of  the  applicant.  Approved 
forms  may  be  obtained  from  the  Public 
Telecommunications  Facilities  Division, 
NTIA/DOC,  Room  296A,  1325  G  Street 
N.W.,  Washington,  D.C.  20005. 

(b)  An  applicant  may  amend  its 
application  or  submit  additional 
information  at  any  time  up  to  45 
calendar  days  after  the  closing  date 
published  pursuant  to  §  2301.9  of  the 
Rules. 

(c)  A  construction  grant  application 
shall  include  a  five-year  plan  outlining 
the  applicant's  projected  facilities 
requirements  and  the  projected  costs  of 
such  facilities  as  required  by  Section 
392(a)  of  the  Act 

(d)  If  an  environmental  impact  or 
narrative  statement  is  required  to  be 
filed  in  connection  with  the  proposed 
project  by  any  Federal,  State  or  local 
law  or  regulation,  a  copy  mvst  be 
submitted  with  the  application. 

(e) (1).  An  applicant  shall  submit  with 
its  application  or  as  an  amendment,  and 
keep  current  during  the  period  that  its 
application  is  on  file,  information 
concerning  any  discrimination 
complaints  fil^  against  it  before  any 
governmental  agency. 

(2)  A  grantee  shall,  during  the  period 
of  Fede^  interest,  promptly  advise  the 
Public  Telecommunications  Facilities 
Division,  NTIA,  of  the  filing  of  any 


discrimination  complaints  against  it 
before  any  governmental  agency  and  the 
final  resolution  of  any  such  complaint. 

§  2301.6  Assurances. 

No  project  will  be  approved  unless  the 
applicant  has  provided  in  the 
application  information  to  establish  to 
the  Administrator's  satisfaction  that: 

(a)  The  applicant  is  an  eligible  entity 
under  Section  392(a)(1)  of  the  Act  and 
that  it  has  authority  to  plan,  construct 
and  operate  the  public 
telecommunications  facility  for  which 
funds  are  requested:  Provided,  however, 
that  in  the  case  of  a  planning  grant 
application:  (1)  a  system  of  public 
telecommunications  entities  may  give  an 
assurance  that  either  the  system  or  its 
constituent  members  is  eli^ble  under 
Section  392(a)(1)  of  the  Act  or  (2)  a 
governmental  planning  entity  may  give 
an  assurance  diat  either  it  or  another 
governmental  entity  is  eligible  under 
Section  392(a)(1)  of  the  Act  and  that  the 
eligible  entity  will  participate  in  the 
planning  process. 

(b)  The  public  telecommunications 
facility  will  be  controlled  by  the 
applicant; 

(c)  The  public  teleconununications 
facility  will  be  used  only  for  the 
provision  of  public  teleconununications 
services: 

(d) (1)  Necessary  funds  to  construct, 
operate  and  maintain  the  public 
teleconununications  facility  will  be 
available  when  needed; 

(2)  All  non-Federal  ^ancial  sources 
available  for  the  project  have  been 
taken  into  account,  and  the  non-Federal 
share  stated  by  the  applicant  as  being 
available  for  use  in  the  project  is  the 
maximum  contribution  available  from 
such  sources; 

(3)  PTFP  funds  and  any  monies 
generated  through  the  use  of  PTFP- 
funded  facilities  shall  be  used  solely  for 
noncommercial  public 
telecommunications  purposes,  as 
proposed  in  the  application; 

(e)  The  applicant  has  participated  in, 
or  in  the  case  of  a  planning  grant 
applicant,  will  participate  in. 
comprehensive  planning  for  its  proposed 
facility  in  the  area  to  be  served, 
including  an  evaluation  of  alternative 
technologies  and  coordination  with 
State  educational  television,  radio  and 
telecommunications  agencies,  if  any; 

(f)  The  applicant  will  make  the  most 
economical  and  efficient  use  of  the 
grant; 

(g)  The  appUoant  holds  or  will  hold 
appropriate  title  or  lease  to  the  site  or 
sites  on  whidi  apparatus  proposed  in 
the  project  will  be  operated,  including 
the  right  to  construct,  maintain,  operate 
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and  remove  such  apparatus,  sufficent  to 
assure  continuity  of  operation  oS  the 
facility  for  a  period  of  10  years  following 
completion  of  the  project; 

(h)  No  person  shall,  on  the  grounds  of 
race,  color  or  national  origin,  be 
excluded  from  participation  in.  be 
denied  the  benefits  of  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  for  which  the 
applicant  receives  funding  under  this 
Act.  (Title  VI  of  the  Civil  Rights  Act  of 
1964  as  implemented  by  DOC 
regulations,  15  CFR  8.1-.15.); 

(i)  No  person  shall,  on  the  basis  of 
sex.  be  excluded  from  participation  in, 
be  denied  the  benefits  of  or  be  subjected 
to  discrimination  under  any  educational 
program  or  activity  for  which  the 
applicantreceives  funding  under  the 
Act.  (Title  IX  of  the  Education 
Amendments  of  1972,  as  amended.);  and 

(j)  No  otherwise  qualified  individual 
shall,  solely  by  reason  of  handicap,  be 
excluded  from  the  participation  in.  be 
denied  of  benefits  of  or  be  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  applicant  receives 
funding  under  this  Act  (Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended.) 

§2301.7  Deferred  applications. 

(a)  An  application  which  has  been 
accepted  for  filing  may  be  deferred  for 
funding  until  a  succeeding  fiscal  year.  In 
the  event  that  the  Administrator  defers 
an  application,  prompt  written 
notification  of  that  action,  together  with 
an  explanation  for  the  deferral,  will  be 
given  to  the  applicant. 

(b)  An  apph'cant  may  reactivate  a 
deferred  application  if  the  stated 
purpose  of  the  application  has  not 
substantially  changed. 

(c)  To  reactivate  a  deferred 
application,  the  applicant  must  notify 
the  Administrator,  in  writing,  that  it 
wishes  the  application  to  be 
reconsidered.  Notice  must  be  given 
before  the  closing  date  specified  by  the 
Administrator  pursuant  to  Section  2301.9 
of  the  Rules  for  the  filing  of  current 
fiscal  year  applications.  An  original  and 
one  copy  of  the  notice  must  be  filed. 

(d)  Any  notice  given  under  paragraph 
(c)  of  this  section  must  be  accompanied 
by  the  following  information  contained 
in  the  form  of  a  signed  amendment  to 
the  deferred  application: 

(1)  Pages  4  and  5  and  the  brief 
narrative  description  of  the  proposal 
submitted  on  the  current  application 
form; 

(2)  An  update  of  availability  of 
operating  funds  and  the  necessary  non- 
Federal  share  of  the  project; 


(3)  A  revised  listing  of  current  eligible 
project  costs,  if  necessary; 

(4)  A  current  inventory  of  all  public 
telecommunications  facilities  owned  by 
the  applicant.  Applicants  having 
previously  submitted  an  inventory  need 
only  submit  updating  information; 

(5)  A  five-year  plan  outlining  the 
applicant's  projected  facilities 
requirements,  and  the  projected  costs  of 
such  facilities.  Applicants  having 
previously  submitted  a  five-year  plan 
may  submit  any  approved  amendments 
including  updating  the  dates  to  include 
the  current  year; 

(6)  Current  information  relating  to  the 
applicant's  evaluation  of  alternate 
technologies  currently  available  in  the 
service  area  and  the  extent  to  which 
there  is  no  duplication  of  services; 

(7)  If  special  consideration  is 
requested  under  Section  302(f)  of  the 
Act,  current  information  detailing  the 
basis  for  the  request;  and 

(8)  Such  other  information  as  the 
Administrator  considers  necessary. 

§2301.8  Federal  Comimmicationa 
Commission  authorization. 

(a)  Each  applicant  whose  project 
requires  Federal  Communications 
Commission  authorization  must  file  an 
application  for  that  authorization  on  or 
before  the  closing  date  for  filing  the 
funding  application. 

(b)  Any  Federal  Communications 
Commission  authorization  required  for 
the  project  must  be  in  the  name  of  the 
applicant. 

(c)  If  the  project  is  to  be  associated 
with  an  existing  station.  Federal 
Communications  Commission  operating 
authority  for  that  station  must  be 
current  and  valid. 

(d)  For  any  project  requiring  a  new 
authorization  or  authorizations  from  the 
Federal  Communications  Commission, 
the  applicant  must  file  with  the 
Administrator  a  copy  of  each  Federal 
Communications  Commission 
application  and  any  amendments 
thereto. 

(e)  If  the  applicant  fails  to  file  a 
required  Federal  Communications 
Commission  application  or  applications 
by  any  closing  date  established 
pursuant  to  §  2301.9  of  these  Rules,  or  if 
the  Federal  Communications 
Commission  returns,  dismisses  or  denies 
an  application  required  for  the  project  or 
any  part  thereof,  or  for  die  (^ration  of 
the  station  with  which  the  project  is 
associated,  the  Administrator  may 
return  the  applicadon  for  Federal 
financial  assistance  to  the  applicant 

(f)  No  grant  will  be  awarded  until 
confirmation  has  been  received  fivm  the 
Federal  Communications  Commission 


that  any  necessary  authorization  will  be 
issued. 

§  2301.9  dosing  date. 

The  Administrator  shall  select  and 
publish  in  the  Federal  Register  a  date  by 
which  applications  for  funding  in  a 
current  fiscal  year  are  to  be  filed. 

§  2301.10  Where  to  file;  Number  of  copies. 

All  applications  for  grants  shall  be 
filed  with  the  Public 
Telecommunications  Facilities  Division. 
NTIA,  Room  296A.  1325  G  Street  N.W.. 
Washington.  D.C  20005.  An  original  and 
one  copy  of  the  application  and 
supporting  documents  shall  be  filed;  and 
any  subsequent  amendments  shall  be 
fil^  in  duplicate. 

§2301.11  Publication. 

(a)  Applicants  shall  cause  to  be 
published  in  a  newspaper  of  general 
circulation  in  the  community  to  be 
served,  a  notice  that  it  has  tendered  an 
application  for  a  Federal  grant  under  the 
Act,  that  it  has  tendered  substantial 
amendment  to  a  pending  application  or 
that  it  has  requested  renewed 
consideration  of  a  deferred  application. 

(b)  The  notice  shall  be  published  once 
a  week  for  two  consecutive  weeks 
within  the  three  week  period  following 
the  Federal  Register  publication  of  the 
acceptance  of  the  application  by  NTIA. 
Proof  of  publication  shall  be  submitted 
to  NTIA  in  duplicate. 

(c)  The  notice  shall  contain 
substantially  the  same  information  as 
the  Federal  Register  notice  of 
acceptance  for  filing  including  the 
invitation  to  file  comments  with  the 
Administrator,  and  where  within  the 
community  to  be  served  a  complete  and 
current  copy  of  the  application,  and  any 
amendments  may  be  inspected  by  the 
public  during  normal  business  hours. 

§2301.12  Service  of  appUcationa. 

(a)  Any  State  or  local  agencies  having 
jurisdiction  over  the  development  of 
broadcast  and/or  nonbroadcast 
telecommunications  in  the  State  and  the 
community  to  be  served  by  the  proposed 
facility,  shall  be  served  with  one  copy  of 
the  application  and  all  subsequent 
amendments.  This  requirement  applies 
to  both  planning  and  construction  grant 
applications  and  service  shall  be  made 
within  two  weeks  of  the  tendering  of  an 
application  to  NTIA. 

(b)  In  the  case  of  a  construction  grant 
for  which  Federal  Communications 
Commission  authorization  is  required,  a 
copy  of  the  application  and  all 
subsequent  amendments  shall,  within 
two  weeks  of  tendering  the  application 
to  NTIA,  be  filed  with: 
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(1)  The  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554;  and 

(2)  The  State  educational  television, 
radio  or  telecommunications  agency,  if 
any,  in  the  State  in  which  the  channel 
associated  with  the  project  is  assigned 
by  the  Federal  Communications 
Commission,  or,  if  the  channel  in 
question  is  assigned  jointly  to 
communities  in  different  States,  upon 
the  State  agency,  if  any,  in  each  of  such 
States. 

(3)  Each  applicant  must  also  give 
written  notice  of  the  Hling  of  the 
application  to  the  State  educational 
television,  radio  or  telecommunications 
agency,  if  any,  in  any  State,  any  part  of 
which  is  within  the  service  area  of  the 
proposed  facility. 

S  2301.13  Acceptance  of  applications. 

(a)  Applications  tendered  for  filing 
with  the  Administrator  will  be  given  a 
preliminary  examination.  Those  found 
to  be  complete  and  in  accordance  with 
the  provisions  of  this  part  will  be 
accepted  for  filing.  Applications  which 
are  not  complete  or  which  are 
determined  to  be  not  in  acoordance  with 
the  provisions  of  this  part  will  not  be 
accepted  for  filing  and  will  be  returned 
to  the  applicant;  Provided,  That  within 
SO  days  of  such  return,  the  applicant 
may  file  with  the  Administrator  a  • 
petition  pursuant  to  §  2301.33. 

(b)  Applications  proposing  projects 
which  require  authorization  from  the 
Federal  Communications  Commission 
will  not  be  accepted  for  filing  by  the 
Administrator  until  the  Federal 
Communications  Commission  has 
accepted  the  necessary  application  for 
filing. 

(c)  The  acceptance  of  applications  for 
filing,  as  provided  in  paragraph  (a)  of 
this  section,  is  a  procedure  designed  for 
making  preliminary  determinations  of 
eligibility  and  for  providing  the 
opportunity  for  public  comment  on 
applications,  as  described  in  Section 
2301.14.  Acceptance  of  an  application 
for  filing  does  not  preclude  subsequent 
return  or  disapproval  of  an  application  if 
it  is  found  to  be  not  in  accordance  with 
the  provisions  of  this  part  or  if  the 
applicant  fails  to  file  any  additional 
information  requested  by  the 
Administrator.  Acceptance  for  filing 
does  not  assure  that  application  of  being 
funded;  it  merely  qualifies  that 
application  to  compete  for  funding  with 
other  applications  accepted  for  filing. 

§  2301.14  Comments  on  applications. 

(a)  The  Administrator  will  publish 
notice  in  the  Federal  Register  of  the 
acceptance  for  filing  of  each  application 


and  of  the  receipt  of  each  amendment 
which  substantially  changes  the 
proposed  project. 

(b)  Wit^  30  calendar  days  fi'om  the 
date  on  which  notice  is  published  in  the 
Federal  Register  of  the  acceptance  for 
filing  of  an  application  or  a  substantial 
amendment  to  an  application,  any 
interested  party  may  file  comments  with 
the  Administrator  supporting  or 
opposing  the  applicafion  or  amendment, 
setting  forth  the  grounds  for  support  or 
opposition,  accompanied  by  a 
certification  that  a  copy  of  the 
comments  has  been  mailed  to  the 
applicant. 

(c)  Within  30  calendar  days  from  the 
last  day  for  filing  such  comments,  the 
applicant  may  file  a  reply  to  any 
comments  opposing  its  application  or  an 
amendment. 

(d)  The  time  periods  referred  to  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  extended  by  the  Administrator  if 
good  cause  is  shown. 

§  2301.15  DMrl>ution  of  funds. 

With  respect  to  applications  accepted 
for  filing  pursuant  to  S  2301.13,  the 
Administrate  may  at  any  time  establish 
limitations  on  the  maximum  amount  of 
Federal  grants  which  may  be  approved 
for  projects  situated  in  each  of  the 
several  States  in  order  to  assure  an 
equitable  distribution  of  funds  among 
the  States  for  any  fiscal  year. 

§  2301.16  Coordination  with  interested 
agencies  and  organizations. 

In  acting  on  applications  and  carrying 
out  other  responsibilities  under  the  Act, 
the  Administrator  shall  consult  with: 

(a)  The  Federal  Communications 
Commission  with  respect  to  functions 
which  are  of  interest  to  or  affect 
functions  of  the  Federal 
Communications  Commission; 

(b)  The  Corporation  for  Public 
Broadcasting  with  respect  to  functions 
which  are  of  interest  to  or  affect  the 
functions  of  the  Corporation;  and 

(c)  Other  agencies,  organizations  and 
institutions  administering  programs 
which  may  be  coordinated  effectively 
with  Federal  assistance  provided  under 
the  Act. 

S  2301.17  Funding  crtteria  for 
oonstruction  applications. 

In  order  to  achieve  the  objectives  of 
Section  393  of  the  Act,  the 
Administrator,  in  determining  whether 
to  approve  a  construction  grant 
application,  in  whole  or  in  part,  and  the 
amount  of  such  grant,  or  whether  to 
defer  action  on  such  an  application,  %vill 
consider,  in  addition  to  how  well  the 
applicant  has  satisfied  the  assurances  of 


Section  392(a)  of  the  Act,  the  following 
factors  (the  order  of  listing  implies  no 
priority): 

(a)  The  priorities  set  forth  in  the  Act 
and  $  2301.20  of  the  rules; 

(b)  The  adequacy  and  continuity  of 
financial  resources  for  long-term 
operational  support,  which  assures  the 
applicant’s  continual  service  to  the 
communities  within  the  service  area; 
and  the  availability  of  necesary  funds 
for  capital  expenditures; 

(c)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total  cost 
of  the  project; 

(d)  The  extent  to  which  the  applicant 
has: 

(1)  evaluated  alternate  technologies, 
the  bases  upon  which  decisions  were 
made  as  to  the  technology  to  be  utilized 
and  the  extent  to  which  the  proposed 
service  will  not  duplicate  service 
already  available; 

(2)  assessed  plans  to  meet  the  specific 
educational,  informational  and  cultural 
needs  of  the  total  community  to  be 
served  by  the  proposed 
telecommunications  service; 

(3)  designed  the  proposed  service  to 
help  meet  the  assessed  needs; 

(4)  provided  for  the  total  community 
served  to  participate  in  the  planning  for 
and  implementation  of  the  proposed 
service; 

(6)  provided  opportunities  for  the 
intended  audiences  to  use  the  proposed 
service;  and 

(6)  provided  meaningful 
documentation  of  community  support  for 
the  service  to  be  provided  (such  as 
letters  from  agencies  for  whom  the 
applicant  produces  or  will  produce 
programs  or  other  materials  and  fi'om 
key  elected/appointed  policy-making 
officials). 

(e)  The  extent  to  which  the  evidence 
supplied  in  the  project  reasonably 
assures  an  increase  in  minority  and 
women’s  control  of,  operation  of  and 
participation  in  public 
telecommunications  entities; 

(f)  ‘The  extent  to  which  the  various 
items  of  eligible  apparatus  proposed  are 
necessary  to,  cuid  capable  of,  achieving 
the  objectives  of  the  project  and  will 
permit  the  most  efficient  use  of  the  grant 
funds  in  serving  the  proposed  total 
community; 

(g)  The  extent  to  which  the  eligible 
equipment  requested  meets  current 
telecommunications  industry 
performance  standards; 

(h)  ’The  extent  to  which  the  applicant 
will  have  available  sufficient  qualified 
staff,  and  will  provide  services  of 
professional  quality; 

(i)  The  extent  to  which  the  applicant 
has  planned  and  coordinated  the 
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proposed  services  with  other 
telecommunications  entities  in  the 
service  area; 

(j)  The  extent  to  which  the  project 
implements  local,  Statewide  or  regional 
public  telecommunications  systems 
plans,  if  any; 

(k)  The  extent  to  which  the  applicant’s 
proposed  five-year  facilities  plan 
required  by  Section  392(a)  of  the  Act  is 
practical,  financially  affordable  and 
consistent  with  the  intent  of  the  Act  and 
Regulations;  and 

(l)  The  approval  by  the  Federal 
Communications  Commission  of  any 
necessary  authorization. 

S  2301.18  Funding  criteria  for  planning 
applications. 

In  order  to  achieve  the  objectives  of 
Section  393  of  the  Act,  the 
Administrator,  in  determining  whether 
to  approve  a  planning  grant  application, 
in  whole  or  in  part,  and  the  amount  of 
such  grant,  or  whether  to  defer  action  on 
such  an  application,  will  consider,  in 
addition  to  how  well  the  applicant  has 
satisfied  the  assurances  of  Action 
392(a)  of  the  Act,  the  following  factors 
(the  order  of  listing  implies  no  priority): 

(a)  The  extent  to  which  the  applicant’s 
interests  and  proposes  are  relevant  to 
the  proposed  planning; 

(b)  The  qualifications  of  the  proposed 
planner  to  provide  a  public 
telecommunications  facilities  plan; 

(c)  The  extent  to  which  the  planning 
project’s  procedural  design  will  assure 
adequate: 

(1)  knowledge  of  the  needs  of  the  area 
to  be  served: 

(2)  ffnancial,  human  and  support 
resources  necessary  to  conduct  the  plan: 

(3)  public  awareness  of  and 
participation  in  the  proposed  planning: 

(4)  coordination  with  other 
telecommunications  entities  at  the  local, 
state,  regional  and  national  levels; 

(5)  evaluation  of  alternate 
technologies  and  duplication  of  services; 
and 

(6)  participation  by  minorities  and 
women. 

(d)  The  extent  to  which  the  proposed 
procedure  and  timetable  are  feasible 
and  can  achieve  the  expected  results. 

S  2301.19  Action  on  appNcationa. 

(a)  After  consideration  of  an 
application  that  has  been  accepted  for 
ffling,  any  comments  and  replies  filed  by 
interested  parties  and  any  other  relevant 
information,  the  Administrator  will  take 
one  of  the  following  actions:  select  the 
application  for  funding,  in  whole  or  in 
part:  defer  the  application  for 
subsequent  consideration  pursuant  to 
S  2301.7  of  the  Rules:  or  return  the 


application  to  the  applicant;  Provided* 
lliat  when  the  Administrator  returns  an 
application,  the  Administrator  will 
notify  the  applicant  of  the  grounds  and 
reasons  therefor. 

(b)  Upon  the  administrator’s  approval 
or  deferral,  in  whole  or  in  part,  of  an 
application,  the  Administrator  will 
inform: 

(1)  The  applicant; 

(2)  Each  State  educational  television, 
radio  or  telecommunications  agency,  if 
any,  in  any  State,  any  part  of  which  lies 
within  the  service  area  of  the  applicant’s 
facility; 

(3)  The  Federal  Communications 
Commission;  and 

(4)  The  Corporation  for  Public 
Broadcasting. 

(c)  If  the  Administrator  awards  a 
grant,  the  grant  award  document  shall 
include  grant  terms  and  conditions  set 
forth  in  Subpart  D  of  the  Rules  and 
whatever  oUier  provisions  are  required 
by  Federal  law  or  regulations,  or  may  be 
deemed  necessary  or  desirable  for  the 
achievement  of  the  purposes  of  the 
program. 

Subpart  C— Prioritiaa  Among 
Applications  and  the  Rola  of  Minorities 
and  Women 

§  2301.20  Program  priorities. 

(a)  The  following  objectives,  listed'in 
order  of  priority,  shall  govern  the 
Administrator’s  determination  to  fund 
an  application  and  the  amount  of  the 
grant  awarded: 

(1)  Whether  the  application  will 
provide  new  public  telecommunications 
facilities  to  extend  service  to  areas  not 
currently  receiving  such  services. 

(2)  Whether  the  application  will  result 
in  the  expansion  of  service  areas  of 
existing  public  telecommunications 
entities. 

(3)  Whether  the  application  will  result 
in  the  improvement  of  the  capabilities  of 
existing  public  broadcast  stations  to 
provide  public  telecommunications 
services. 

(b)  Notwithstanding  the  priorities 
among  applications  listed  in  paragraph 
(a)  of  this  section,  the  Administrator 
may  utilize  any  remaining  appropriated 
fimds  to  award  grants  to  applicants  who 
are  otherwise  eligible  for  ^ding  but  do 
not  fall  within  any  of  the  statutory 
priorities.  Grants  made  pursuant  to  this 
subsection,  must  fulfill  the  overall 
objectives  of  the  Act. 

§  2301.21  Special  consideration. 

In  assessing  applications,  the 
Administrator  will  give  special 
consideration  to  applications  which 
foster  control  of,  operation  of  any 


participation  in  public 
telecommunications  entities  by 
minorities  and  women. 

Subpart  D— Federal  Hnancial 
Participation  and  Conditiona  of 
Federal  Grant 

S  2301.22  Amount  of  Federal  grant 

(a)  Planning  grants.  A  Federal  grant 
award  for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the 
Administrator  and  set  forth  in  the  grant 
award  document 

(1)  The  Administrator  may  provide  up 
to  100  percent  of  the  funds  necessary  for 
the  planning  of  a  public 
teleconummications  facility  which  is 
eligible  for  construction  grant  funding. 

(2)  Two  copies  of  any  study  conducted 
in  whole  or  in  part  with  funds  provided 
under  this  program  shall  promptly  be 
provided  to  the  Administrator.  Copies  of 
studies  shall  be  served  on  the  Public 
Telecommunications  Facilities  Division, 
NTIA,  Room  296A,  1325  G  Street  N.W.. 
Washington,  D.C.  20005. 

(b)  Construction  Grants.  A  Federal 
grant  award  for  the  construction  of  a 
public  telecommunications  facility  shall 
be  an  amount  determined  by  the 
Administrator  and  set  forth  in  the  grant 
award  document,  except  that  such 
amount  shall  not  exceed  75  percent  of 
the  amount  determined  by  the 
Administrator  to  be  the  reasonable  and 
necessary  cost  of  such  project. 

(c) (1)  No  part  of  the  grantee’s 
matching  share  of  the  eligible  project 
costs  may  be  met  with  funds  paid  by  the 
Federal  Government  except  where  the 
use  of  such  funds  to  meet  a  Federal 
matching  requirement  is  specifically  and 
expressly  authorized  by  Federal  statute. 

(2)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Public  Broadcasting 
may  not  be  used  for  the  required  non- 
Federal  matching  purposes,  except  upon 
a  clear  and  compelling  showing  of  need. 

(d)  If  the  actual  costs  incurred  in 
completing  the  project  are  less  than  the 
estimated  costs  which  constituted  the 
basis  for  the  Administrator’s 
determination  of  the  Federal  grant 
award,  the  amoimt  of  the  final  grant 
shall  be  that  amount  of  the  actual  total 
project  cost  remaining  after  deducting 
the  amount  of  local  matching  funds  used 
as  a  basis  for  the  grant  award  at  the 
time  of  project  approval  (including  the 
fair  market  value  of  gifts,  if  any); 
Provided,  That  is  no  case  shall  the  final 
Federal  grant  exceed  the  Federal  grant 
award. 
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§230U3  Payment  of  Federal  ^nt 

(a)  No  payments  under  any  award 
will  be  made  unless  and  until  the 
recipient  complies  with  all  relevant 
requirements  imposed  by  this  part 
Additionally,  with  regard  to  public 
telecommunications  entities  requiring  a 
Federal  Communications  Commission 
authorization,  no  payments  will  be  made 
until  confirmation  has  been  received 
from  the  Federal  Communications 
Commission  that  any  necessary 
authorization  has  been  granted. 

(b)  After  the  conditions  indicated  in 
Subsection  (a)  have  been  satisfied, 
payment  will  be  made  to  the  grantee  in 
such  installments  consistent  with 
progress  of  the  project,  as  the 
Administrator  may  determine.  The 
Administrator  may  require  as  a 
precondition  to  any  such  payments,  site 
visits  by  representatives  of  NTIA  to 
determine  project  progress. 

§  2301,24  Conditions  of  Federal  grant 

(a)  Each  Federal  grant  under  this  part 
shall  be  subject  to  the  conditions  that 
the  grantee  shall: 

(1)  Continue  to  meet  the  requirements 
set  forth  in  §  2301.4  and  S  2301.5; 

(2)  Use  the  Federal  grant  funds  for  the 
purposes  for  which  the  grant  was  made 
and  for  the  items  of  apparatus  and  other 
expenditure  items  specified  in  the 
application  for  inclusion  in  the  project, 
except  that  the  grantee  may  substitute 
other  items  where  necessary  or 
desirable  to  carry  out  the  purpose  of  the 
project  as  approved  in  advance  by  the 
Administrator,  ' 

(3)  Promptly  complete  the  project  and 
place  the  public  telecommunications 
facility  into  operation; 

(4)  Maintain,  during  construction  of 
the  project  and  for  10  years  after 
completion  of  the  project,  protection 
against  common  hazards  through 
adequate  insurance  coverage  or  other 
equivalent  undertakings,  except  that,  to 
the  extent  the  applicant  follows  a 
different  policy  of  protection  with 
respect  to  its  other  property,  the 
applicant  may  extend  such  policy  to 
apparatus  acquired  and  installed  under 
the  project; 

(5) (i)  Permit  the  Administrator  and 
the  Comptroller  General  of  the  United 
States  or  their  duly  authorized 
representatives  access  for  the  purpose 
of  audit  and  examination  to  any  books, 
documents,  papers  and  records  of  any 
grantee  that  are  pertinent  to  assistance 
received  under  this  program. 

(ii)  Permit  inspections  by  the 
Administrator,  or  the  Administrator's 
duly  authorized  representatives,  of  the 
public  telecommunications  facilities 
acquired  with  Federal  financial 


assistance  at  the  time  of  completion  of 
the  project  and  at  any  other  reasonable 
time  within  10  years  after  completion  of 
the  project. 

(iii)  In  carrying  out  the  authority 
conferred  in  this  Section,  the 
Administrator  and  the  Administrator’s 
duly  authorized  representatives  shall 
request  admission  for  inspection,  audits 
and  examinations  only  during  normal 
working  hours  of  the  grantee. 

S  2301,25  Procurement  standards. 

(a)  Grantees  that  are  States,  political 
or  special  purpose  subdivisions  of  States 
or  public  agencies  shall  adopt  the 
current  edition  of  Office  of  Management 
and  Budget  Circular  No.  A-102. 

(b)  Grantees  that  are  nonprofit  private 
foundations,  corporations  or 
associations  shall  adopt  the  ciurent 
edition  of  Office  of  Management  and 
Budget  Circular  No.  A-110. 

§  2301,26  Consolidated  procurement 

(a)  In  order  to  obtain  quantity 
discounts,  applicants  are  encouraged  to 
explore  with  other  applicants  the 
consolidated  procurement  of  public 
telecommimications  facilities  with 
program  funds.  Responsibility  for  the 
proper  disbursement  of  program  funds 
and  title  to  and  control  of  facilities 
purchased  pursuant  to  this  Section  must 
remain  with  the  individual  grantees. 

This  Section  does  not  supersede  or 
modify  the  procurement  standards 
contained  in  §  2301.25. 

(b)  Applicants  may  enter  into 
consolidated  purchase  agreements  at 
any  time.  Copies  of  agreements  must  be 
submitted  with  the  application  or  as  an 
amendment  and  may  be  used  to 
establish  that  the  applicants  will  make 
the  most  efficient  and  economical  use  of 
program  funds. 

(c)  If  a  group  of  applicants  agree  to  a 
consolidated  procurement,  a  written 
copy  of  the  agreement  must  be 
submitted  to  the  Administrator  before 
any  order  for  facilities  may  be  placed. 
The  Administrator  shall  promptly  notify 
the  applicants  of  the  approval  or 
disapproval  of  the  agreement. 

§  2301,27  Securing  the  Federal  interest 

In  order  to  assure  that  the  Federal 
investment  in  public 
telecommimications  facilities  funded 
under  the  Act  will  continue  to  be  used  to 
provide  public  telecommunications 
services  to  the  public  during  the  10-year 
period  of  Federal  interest  in  the  event  of 
a  grantee’s  change  of  eligibility  status, 
bankruptcy,  failure,  etc.,  grantees  shall: 

(a)  Execute  and  record  a  document 
establishing  that  the  Federal 
Government  has  a  priority  lien  on  any 


facilities  purchased  with  funds  under 
the  Act  during  the  period  of  continuing 
Federal  interest  The  document  shall  be 
recorded  where  liens  are  normally 
recorded  in  the  community  where  the 
facility  is  located  and  in  the  community 
where  the  grantee's  headquarters  are 
located. 

(b)  A  certified  copy  of  the  recorded 
lien  shall  be  filed  with  the 
Administrator. 

(c)  The  continuing  period  of  Federal 
interest  shall  be  no  less  than  10  years  - 
from  the  date  of  completion  of  the 
project  In  addition,  facilities  purchased 
in  whole  or  in  part  with  program  funds 
may  never  be  utilized  for  purposes,  the 
essential  thrust  of  which  are  sectarian. 

§  2301.28  Nondiscrimination. 

(a)  It  is  the  purpose  of  this  Section  to 
reflect  to  the  Sliest  extent  possible 
NTIA's  commitment  to  the 
nondiscrimination  policies  of  the 
Federal  Government  as  expressed  in  the 
several  statutes,  Executive  Orders  and 
messages  of  the  President  dealing  with 
civil  rights  and  equality  of  opportunity. 
Discrimination  based  on  race,  color, 
national  origin,  sex  or  physical  handicap 
shall  be  prohibited  by  all  grantees. 

(b)  NTLA  shall  enforce  Title  VI  of  the 
Civil  Rights  Act  of  1964,  as  implemented 
by  Department  of  Commerce 
regulations,  15  CFR  Subtitle  A,  Part  8, 
which  is  hereby  incorporated  in  this  part 
by  reference. 

(c)  NTIA  shall  enforce  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended.  Department  of  Commerce 
implementing  regulations  have  not  yet 
been  adopted  but  will  be  incorporated 
by  reference  in  this  part  upon  their 
adoption. 

(d)  NTLA  shall  enforce  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  Department  of  Commerce 
implementing  regulations  have  been 
proposed,  43  FR  53765,  published 
November  17, 1978.  Final  regulations 
will  be  incorporated  by  reference  in  this 
part. 

Subpart  E— Accountability  for  Federal 
Funds 

§  2301.29  Retention  of  records. 

(a)  Each  recipient  of  assistance  under 
this  program  shall  keep  intact  and 
accessible  records  to  enable  the 
Administrator  to  carry  out  the  functions 
of  the  Administrator  imder  the  Act.  Such 
records  shall  consist  of: 

(1)  A  complete  and  itemized  inventory 
of  all  public  telecommunications 
facilities  under  the  control  of  the 
grantee,  whether  or  not  financed,  in 
whole  or  in  part,  with  Federal  funds. 
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(2)  Complete,  current  and  accessible 
financial  records  which  fully  disclose 
the  total  amount  of  the  project;  the 
amount  of  the  grant;  the  disposition  of 
the  grant  proceeds;  and  the  amount, 
nature  and  source  of  non-Federal  funds 
associated  with  the  project: 

(b)  The  grantee  shall  mark  project 
apparatus  in  a  permanent  manner  in 
order  to  assure  easy  and  accurate 
identification  and  reference  to  inventory 
records. 

(c)  The  grantee,  in  advertising  for  bids 
for  the  purchase  of  apparatus,  shall  state 
that  the  Federal  government  has  a 
continuing  10-year  interest  in  facilities 
purchased  with  Federal  funds  under  this 
program. 

§  2301.30  Final  certification. 

Upon  completion  of  the  project,  the 
grantee  shall; 

(a)  Certify  that  the  acquisition  and 
installation  of  the  project  equipment  has 
been  completed  in  accordance  with  the 
project  as  approved  by  the 
Administrator,  and 

(b)  Certify  that  it  has  any  necessary 
Federal  Communications  Commission 
authorizations  to  operate  following 
acquisition  and  installation  of  project 
equipment. 

§  2301.31  Annual  status  reports. 

(a)  The  grantee  must  file  with  the 
Administrator  during  the  10-year  period 
commencing  with  the  date  of  completion 
of  a  project,  an  annual  status  report  on 
or  before  each  April  1  following 
completion  of  the  project,  certifying  that: 

(1)  The  grantee  continues  to  be  an 
eligible  agency,  institution,  foundation 
corporation,  association  or  municipality 
as  described  in  §  2301.4; 

(2)  There  has  been  no  change  in 
ownership  or  use  of  the  project 
apparatus  during  the  reporting  period,  or 
describing  any  change  during  such 
period; 

(3)  Project  apparatus  owned  by  the 
grantee  as  of  that  date  is  being  used 
only  for  the  delivery  of  public 
telecommunications  services;  and 

(4)  The  requirements  of  S  2301.24 
continue  to  be  met. 

§  2301.32  Tennination  and  change  in 
eligibility  status. 

(a)  The  following  circiunstances  shall 
constitute  grounds  for  termination  of  a 
grant  and  for  recovery  from  the 
applicant  or  other  owner  of  the  facilities 
of  the  amount  bearing  the  same  ratio  to 
the  value  of  the  facilities  as  the  Federal 
grant  bore  to  the  project  if  they  occur 
within  10  years  aher  completion  of  the 
project: 


(1)  The  applicant,  grantee  or  other 
owner  of  the  facilites  ceases  to  be  an 
agency,  institution,  foundation, 
corporation,  association  or  other  entity 
as  described  in  Section  392(a)(1)  of  the 
Act: 

(2)  The  facilities,  either  permanently 
or  for  an  indefinite  period  of  time  cease 
to  be  used  only  for  the  provision  of 
public  telecommunications  services 
(unless  the  Administrator  determines, 
based  on  a  petition  for  such  relief  with 
opportunity  for  filing  oppositions  by 
interested  members  of  the  public,  that 
good  cause  exists  to  release  the 
applicant,  grantee  or  other  owner  fi'om 
this  obligation); 

(3)  Final  action  by  the  Federal 
Communications  Commission  revoking 
a  construction  permit  required  for  a 
project,  denying  an  application  for 
extension  or  a  required  modification  of 
a  construction  permit,  denying  an 
application  for  construction  permit, 
denying  an  application  for  a  license  to 
cover  construction  permit  or  revoking  a 
license;  or 

(4)  Forfeiture  of  a  construction  permit 
required  for  a  project  for  which  a  grant 
has  been  approved. 

(b)  In  the  event  that  one  or  more  of  the 
circumstances  listed  in  paragraph  (a)  of 
this  section  occur,  then  the  grantee  shall, 
except  as  provided  in  paragraph  (c)  of 
this  section,  either  relinquish  title  and 
control  of  the  facilities  purchased  with 
Federal  funds  to  the  Administrator  or 
shall  pay  to  the  United  States  the 
amoimt  bearing  the  same  ratio  to  the 
then  fair  market  value  of  such 
apparatus,  as  the  amount  of  the  Federal 
participation  bore  to  the  cost  of 
acquisition  or  installation  of  such 
apparatus. 

(c)  Where  a  grantee  proposes  to  cease 
using  any  of  the  eligible  apparatus 
included  in  the  project  for  public 
telecommimications  services  that 
grantee  may  file  a  petition  with  the 
Administrator  requesting  release  from 
the  obligation  to  make  repayment  to  the 
United  States,  and  setting  forth  with 
particularity  the  grounds  and  reasons 
for  the  request,  lliese  petitions  will  be 
granted  by  the  Administrator  only  for 
good  cause,  and  only  if  the  proposed 
cessation  of  use  for  public 
teleconununications  services  has  not 
already  taken  place,  unless  the 
petitioner  demonstrates  to  the 
satisfaction  of  the  Administrator,  that 
the  cessation  was  due  to  causes  not 
under  the  control  of  the  petitioner.  If  the 
Administrator  denies  the  petition,  the 
grantee  may,  within  30  calendar  days 
from  the  date  of  receipt  of  notice  of  the 
denial,  file  a  petition  for  reconsideration 
pursuant  to  S  2301.33. 


(d)  In  any  case  where  the 
Administrator  has  reason  to  believe  that 
any  change  in  eligibility  or  use  of  public 
telecommunications  facilities  (as 
described  in  paragraph  (a)  of  this 
section),  has  already  taken  place,  the 
grantee  will  be  notified  promptly  of  the 
grounds  and  reasons  and  requested  to 
relinquish  control  or  to  make  repayment 
to  the  United  States  pursuant  to 
paragraph  (b)  of  this  section.  The 
Administrator  will  seek  to  reach 
agreement  as  to  the  amount  and  method 
of  settlement  If  agreement  cannot  be 
reached,  the  Administrator  will  cause  an 
action  to  be  brought  in  the  United  States 
District  Court  for  the  district  in  which 
the  public  telecommunications  facilities 
are  situated  to  determine  the  amoimt  of 
the  repayment  and  will  take  the 
necessary  action  to  semire  repayment 

§  2301.33  Petition  for  reconsideration. 

(a)  A  petition  for  reconsideration  as 
provided  in  §§  2301.13  and  2301.32  must 
be  filed  with  ^e  Administrator  within 
30  calendar  days  after  the  date  of 
receipt  of  the  notice  of  the  adverse 
decision;  must  state  specifically  in  what 
respect  the  Administrator's  action  is 
claimed  to  be  unjust,  unwarranted  or 
erroneous;  must  specifically  indicate  the 
relief  sought;  and  must  be  accompanied 
by  a  written  statement  on  the  question 
presented. 

(b)  The  Administrator  shall  delegate 
authority  to  review  the  petition  for 
reconsideration  to  a  five  member  Grant 
Appeals  Board,  comprised  of  the  Deputy 
Administrator,  the  Chief  Counsel,  the 
Deputy  Associate  Administrator  of  the 
Office  of  Policy  Analysis  and 
Development,  the  Director  of  the  Office 
of  International  Affairs;  the  Director  of 
the  Office  of  Planning  and  Policy 
Coordination  or  such  other  senior  level 
NTIA  employees  as  the  Administrator 
may  select  Provided,  That  no  member 
of  ffie  Board  shall  be  employed  in  the 
Office  of  Telecommunications 
Applications.  The  Board  shall  sit  in 
panels  of  three  members. 

(c)  The  Board  will  notify  each  state 
teleconununications  agency,  if  any,  in 
any  State,  any  part  of  which  lies  within 
the  area  served  by  petitioner's 
programming,  of  the  petition.  Each  such 
agency  shall  be  given  an  opportunity  to 
submit  written  conunents  on  the 
petition. 

(d)  Interested  persons  other  than  a 
State  educational  television,  radio  or 
teleconununications  agency  referred  to 
in  paragraph  (c)  of  this  section  may 
submit  written  comments  on  any 
petition  for  reconsideration  filed  under 
this  section. 
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(e)  The  Board  shall  review  the  petition 
and  any  comments  received  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section 
and  make  a  written  report,  detailing  the 
basis  of  its  decision.  A  copy  of  the 
report  shall  be  mailed  to  die  petitioner 
and  any  agency  or  party  that  filed 
comments.  If  the  Board  grants  the 
petition,  it  shall  concurrently  direct  the 
staff  to  take  appropriate  action  on  the 
application.  The  decision  of  the  Board 
shall  constitute  final  NTIA  action. 

Subpart  F— Control  and  Use  of 
Facilities 

§  2301.34  Equipment 

(a)  AU  equipment  proposed  to  be 
funded  under  this  program  shall  be  of 
professional  quality.  An  applicant 
proposing  to  utilize  non-broadcast 
technology  shall  propose  and  purchase 
equipment  that  is  compatible  with 
broadcast  equipment  wherever  the  two 
types  of  apparatus  interface. 

(b)  Buildings  to  house  eligible 
equipment  are  not  themselves  eligible 
for  fimding  under  this  program: 

Provided,  That  small  equipment  shelters 
which  are  part  of  satellite  earth  stations, 
translators,  microwave  interconnection 
facilities  and  similar  facilities  are 
eligible  for  funding. 

§  2301.35  Items  and  costs  ineligible  for 
Federal  funding. 

The  following  items  and  costs  are 
ineligible  for  funding  under  the  Act 

(а)  Equipment  and  Supplies: 

(1)  Vehicles,  including  those  in  which 
mobile  equipment  is  moimted  or  carried; 

(2)  Receiving  Equipment  (except  as 
required  for  monitoring  or  transmission: 
vertical  interval  or  subcarrier  receivers 
and  decoders;  or  satellite  receivers); 

(3)  Modifying  or  strengthening  the 
applicant’s  tower  to  accommodate 
antennas  of  commercial  entities; 

(4)  Equipment  for  motion  picture  or 
still  photography  or  processing; 

(5)  Manual  film  or  tape  editing 
equipment,  film,  recordmg  tape,  reels, 
film  or  tape  cleaning  equipment; 

(б)  Scenery  and  props;  art  supplies 
and  equipment; 

(7)  Sound  insulation  devices, 
cycloramas,  draperies,  studio  clocks, 
blackboards,  intercoms,  telephones, 
furniture,  and  the  like; 

(8)  Production  devices  such  as 
prompting  systems,  background 
projection  systems,  soimd  effects,  and 
the  like; 

(9)  Office  equipment,  printing  and 
dupUcation  supplies;  except  for  planning 
projects  under  section  392(c)  of  the  Act; 


(10)  Maintenance  equipment  such  as 
hand  and  power  tools,  storage  cabinets 
and  maintenance  services; 

(11)  Air  conditioning  for  control  or 
equipment  rooms,  studios,  transmitter 
buil^ngs,  mobile  units  and  other 
operational  rooms  and  offices  (except 
that  the  cost  to  provide  ventilation  of 
project  appfiratus  as  is  required  by  good 
engineering  practice  is  an  eligible 
installation  cost); 

'  (12)  Equipment  providing  power  to  the 
facility,  inciuding  transformers, 
regulators,  generators,  and  related 
equipment; 

(13)  Expendable  items,  including  spare 
recorffing  heads,  spare  lenses,  spare 
circuit  components  and  other  kits 
normally  considered  spares  except  for 
transmitters;  and 

(14)  Such  other  equipment  and 
suppUes  as  the  Administrator  may 
select. 

(b)  Other  Expenses: 

(1)  Land  and  land  improvements; 

(2)  Salaries  of  personnel  employed  by 
an  operating  public  telecommunications 
entity,  except  for  planning  projects 
under  Section  392(c)  of  the  Act,  and  for 
construction-related  activities  as 
defined  in  Section  397(1)  of  the  Act  and 
§  2301.3(a)(3)  of  the  rules  as  defined  in 
Section  397(1)  of  the  Act  and 

§  2301.3(a)(3)  of  the  Rules. 

(3)  Moving  costs  required  by 
relocation;  and 

(4)  Such  other  expenses  as  the 
Administrator  may  select. 

§  2301.36  Control  and  use  of  facilities. 

Any  public  teleconununications 
facilities,  funded  in  whole  or  in  part 
under  the  Act,  shall  remain  under  the 
control  of  the  grantee  and  shall  be  used 
only  for  the  provision  of  public 
telecommunications  services. 

§2301.37  Waiver. 

For  good  cause  shown,  the 
Administrator  may  waive  the 
regulations  adopted  pursuant  to  Section 
392(e)  of  the  Act. 

Appendix  A* 

American  Women  in  Radio  and  Television. 

Ana  G.  Mendez  Educational  Foundation. 

Charles  Crutchfield. 

Chicago  Metropolitan  Higher  Education 
Council. 

City  of  Valparaiso. 

Communications  Institute  of  Boulder. 

Corporation  for  Public  Broadcasting. 

Dutchess  Community  College. 

Front  Range  Educational  Media  Corp. 

In  Touch,  Inc. 

Joint  Comments  Filed  By  Dow,  Lohnes,  & 
Albertson. 

Joint  Council  on  Educational 
Teleconununications. 


*  Note.— Appendices  A  and  B  will  not  appear  in 
the  Code  of  Federal  Regulations. 


KUOW  (University  of  Washington). 

Latinos  in  Communications  Group  of  New 
York. 

M.  Robert  Scott 

Mayor’s  Media  Committee  for  the 
Handicapped  (Baltimore). 

Minnesota  I^blic  Radio,  faic. 

National  Association  for  State  Universities 
and  Land  Grant  Colleges. 

National  Federation  of  Community 
Broadcasters. 

National  Public  Radio. 

New  Jersey  Office  of  Cable  Television. 

New  Yoik  State  Commission  on  Cable 
Television. 

Noncommercial  Radio  Consortium  of 
Oregon,  Inc. 

Pennsylvania  Department  of  Education. 
Public  Broadcasting  Service. 

Public  Service  Satellite  Consortiiun. 

Rocky  Mountain  Corporation  for  Public 
Broadcasting. 

State  of  Alaska,  Department  of  Education. 
State  of  North  Carolina. 

State  University  College,  Fredonia,  New 
Yoric. 

State  University  of  New  York. 

University  of  Connecticut 
University  of  South  Florida. 

Wayne  State  University. 

Wilkinson,  Cragun  &  Barker. 

WSBE-TV,  Providence,  Rhode  Island. 
Wyoming  Public  Schools. 

Appendix  B 

The  following  is  a  statement  of  the 
priorities  that  will  govern  NTLA’s  analysis  of 
funding  requests  under  the  Public 
Teleconununications  Financing  Act  of  1978, 
(Pub.  L  95-567, 92  Stat  2405). 

Statutory  Priorities 
•Priority  I— Provision  of 
Telecommunications  Facilities  for  First 
Service  to  a  Geographic  Area.  Within  this 
first  priority,  we  establish  three 
subcategories: 

A.  Projects  to  establish  telecommunication 

facilities  which  include  local  origination 
capacity.  This  category  includes  the 
activation  of  new  facilities  which  can 
provide  a  full  range  of  radio  and/or 
television  programs  including  material 
that  is  locally  produced.  Eligible  projects 
include  new  radio  or  television 
broadcast  stations,  new  cable  systems, 
or  first  public  telecommunications 
service  to  existing  cable  systems, 
provided  that  such>projects  include  local 
origination  capacity. 

B.  Projects  to  extend  existing 

telecommunications  delivery  systems. 
This  category  includes  projects  such  as 
increase  in  tower  height  and/or  power  of 
existing  stations;  and  construction  of 
translators,  cable  networks  and  repeater 
transmitters.  No  local  originatioD 
capacity  is  required. 

C  Projects  to  establish  telecommunications 
delivery  systems  without  local 
origination  capacity.  This  category 
indudes  the  activation  of  new  facilities 
without  local  originatioD  capadty,  but 
which  can  provide  services  originating 
elsewhere. 
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•Priority  H— Activation  or  Expansion  of 
Telecommunications  Facilities  for 
Significantly  Different  Additional  Service. 

This  priority  includes  the  planning  and 
construction  of  facilities  to  provide  additional 
complementary  program  services  for  which  a 
clear  and  substantial  community  need  can  be 
demonstrated.  Eligible  projects  include 
service  to  identifiable  ethnic  or  linguistic 
minority  audiences;  service  to  the  blind  or 
deaf,  instructional  service;  electronic  text;  or 
significantly  different  alternative  service  to  a 
general  audience. 

•Priority  III— Improvement  for  Existing 
Broadcast  Station  Facilities.  Two 
subcategories  are  listed  under  this  priority: 

A.  Projects  to  provide  first  local  origination 

capacity  for  existing  broadcast  stations. 
This  category  includes  projects  to  bring 
basic  local  program  service  to  repeater 
transmitters  and  other  licensed 
broadcast  facilities  now  bringing  in 
distant  signals.  Origination  equipment 
may  be  fixed  or  mobile,  but  must  be 
locally  based. 

B.  Projects  to  upgrade  existing  origination  or 

delivery  capacity  to  current  industry 
performance  standards.  This  category 
includes  conversions  to  color,  stereo, 
etc.;  improvements  in  signal  quality;  and 
significant  improvements  in  equipment 
flexibility  or  reliability. 

•  Priority  IV— Augmentation  of  Existing 
Broadcast  Station  Facilities.  Projects  under 
this  priority  would  equip  an  existing  station 
beyond  a  basic  capacity  to  broadcast 
programming  from  distant  sources  and  to 
originate  local  programming. 

A.  Projects  to  equip  auxiliary  studios  at 

remote  locations,  or  to  provide  mobile 
origination  facilities.  An  applicant  must 
demonstrate  that  significant  expansion  in 
public  participation  in  programming  will 
result.  This  category  includes 
neighborhood  production  studios  or 
facilities  in  other  locations  within  a 
station's  service  area  which  would  make 
participation  in  local  programming 
accessible  to  additional  segments  of  the 
population. 

B.  Projects  to  augment  production  capacity 

beyond  basic  level  in  order  to  provide 
programming  or  related  materials  for 
other  than  local  distribution.  This 
category  would  provide  equipment  for 
the  production  of  programming  for 
regional  or  national  use.  Need  beyond 
existing  capacity  must  be  justified. 

Other  Cases 

If  in  any  one  fiscal  year,  all  approvable 
applications  have  been  funded  and 
appropriated  funds  remain,  NTIA  possesses 
the  discretionary  authority  to  award  grants  to 
eligible  applicants  where  profmsals  do  not 
clearly  fall  within  any  of  Uie  listed  priorities 
but  whose  applications,  nevertheless,  would 
further  the  overall  objectives  of  the  Act. 

pit  Doc  79-16602  5-2S-79;  8:45  am) 

BILUNG  CODE  3S10-S0-M 


